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FINANCIAL INSTITUTIONS

History: C. 1953, 7-3-39, enacted by L.
1981, ch. 16, § 4; 1992, ch. 277, § 3.
Amendment Notes. - The 1992 amendment, effective July 1, 1992, substituted "Sec-

tions 16-l0a-1601 through 16-l0a-1604" for
"Section 16-10-47" in the first sentence of the
introductory paragraph.

COLLATERAL REFERENCES

Am. Jur. 2d. - 10 Am. Jur. 2d Banks § 68.
C.J.S. - 9 C.J.S. Banks and Banking§ 69.

CHAPTER4
LOAN AND TRUST COMPANIES
(Repealed by Laws 1994, ch. 200,

7-4-1, 7-4-2.

§

88.)

Repealed.

Repeals. - Laws 1994, ch. 200, § 88 repeals
§§ 7-4-1 and 7-4-2, as repealed and reenacted

by Laws 1981, ch. 16, § 5, relating to loan and
trust companies, effective June 1, 1994.

CHAPTER5
TRUST BUSINESS
Section
7-5-1.
7-5-2.
7-5-3.

7-5-4.
7-5-5.
7-5-6.

7-5-7.
7-5-8.

7-5-1.

Definitions - Allowable trust companies - Exceptions.
Permit required to engage in trust
business - Exceptions.
Application for authorization to engage in trust business - Criteria
for granting - Authority of trust
company.
Withdrawal from trust business.
Revocation of trust authority - Procedure.
Confidentiality of communications
and writings concerning trust Actions to protect property or authorized under probate laws not
precluded.
Management and investment of
trust funds.
Segregation of trust assets - Books
and records required - Examination - Trust property not subject
to claims or debts against trust
company.

Definitions
tions.

Section
7-5-9.
7-5-10.
7-5-11.

7-5-12.

7-5-13.
7-5-14.

7-5-15.

-Allowable

Registration of investment in name
of nominee - Records - Possession of investment.
Lending trust funds to trust company, officer, director or employee
as felony.
Self-dealing with trust property Own stock as trust property Policies for dealing with trust securities.
Directors' audit of trust business Report available to commissioner
or examiners - Examinations in
lieu of audit.
Collective investment funds.
Mergers, consolidations, acqms1tions, transfers, or reorganizations
involving entities engaged in trust
business - Succession of rights
and duties - Petition for appointment of another trust company.
Assets of trust company in possession of the commissioner.

trust companies

- Excep-

(1) As used in this chapter:
(a) "Business trust" means an entity engaged in a trade or business that
is created by a declaration of trust that transfers property to trustees, to
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be held and managed by them for the benefit of persons holding certificates
representing the beneficial interest in the trust estate and assets.
(b) "Trust business" means, except as provided in Subsection (l)(c), a
business in which one acts in any agency or fiduciary capacity, including
that of personal representative, executor, administrator, conservator,
guardian, assignee, receiver, depositary, or trustee under appointment as
trustee for any purpose permitted by law, including the definition of"trust"
set forth in Subsection 75-1-201(45).
(c) "Trust business" does not include the following means of holding
funds, assets, or other property:
(i) funds held in a client trust account by an attorney authorized to
practice law in this state;
(ii) funds held in connection with the purchdse or sale ofreal estate
by a person authorized to act as a real estate broker in this state;
(iii) funds or other assets held in escrow by a person authorized by
the department in accordance with Chapter 22 or by the Utah
Insurance Department to act as an escrow agent in this state;
(iv) funds held by a homeowners' association or similar organization to pay maintenance and other related costs for commonly owned
property;
(v) funds held in connection with the collection of debts or payments on loans by a person acting solely as the agent or representative or otherwise at the sole direction of the person to which the debt
or payment is owed, including funds held by an escrow agent for
payment of taxes or insurance;
(vi) funds and other assets held in trust on an occasional or isolated
basis by a person who does not represent that he is engaged in the
trust business in Utah;
(vii) funds or other assets found by a court to be held in an implied,
resulting, or constructive trust;
(viii) funds or other assets held by a court appointed conservator or
receiver if the conservatorship or receivership is under continuous
court supervision and no trust company is willing or eligible to serve
as conservator or receiver;
(ix) funds or other assets held by a credit services organization
operating in compliance with Title 13, Chapter 21, Credit Services
Organizations Act;
(x) funds, securities, or other assets held in a customer account in
connection with the purchase or sale of securities by a regulated
securities broker, dealer, or transfer agent; or
(xi) funds, assets, and other property held in a business trust for
the benefit of holders of certificates of beneficial interest if the
fiduciary activities of the business trust are merely incidental to
conducting business in the business trust form.
(d) "Trust company" means an institution authorized to engage in the
trust business under this chapter. Only the following may be a trust
company:
(i) a Utah depository institution or its wholly owned subsidiary;
(ii) a foreign depository institution authorized to engage in business as a depository institution in Utah or its wholly owned subsidiary;
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7-5-2

FINANCIAL INSTITUTIONS

(iii) a direct or indirect subsidiary of a depository institution
holding company that also has a direct or indirect subsidiary authorized to engage in business as a depository institution in Utah; and
(iv) any other corporation continuously and lawfully engaged in the
trust business in this state since before July 1, 1981.
(2) Only a trust company may engage in the trust business in this state.
(3) The requirements of this chapter do not apply to:
(a) a person that is authorized to engage in a trust business in another
state or territory of the United States or in the District of Columbia which
is engaged in activities in this state solely for the purpose of fulfilling its
duties as a trustee of a trust created and administered in another state; or
(b) a national bank, federal savings bank, federal savings and loan
association, or federal credit union authorized to engage in business as a
depository institution in Utah, or any wholly owned subsidiary of any of
these, to the extent the institution is authorized by its primary federal
regulator to engage in the trust business in this state.
History: C. 1953, 7-5-1, enacted by L.
1981,ch.16,§ 6;1982,ch.6,§
1;1986,ch.l,
§ 11;1989,ch.267,§
26;1991,ch. 133,§ 14;
1994, ch. 200, § 37.
Amendment Notes. - The 1991 amendment, effective July 1, 1991, inserted "department in accordance with Chapter 22 or by the"
in Subsection (l)(a)(iii); rewrote Subsections
(l)(a)(v) and (l)(b); added Subsections
(l)(a)(viii) to (l)(a)(x); deleted "After June 30,
1981" at the beginning and added the final
sentence in Subsection (2); deleted former Subsection (3); designated former Subsection (4) as
present Subsection (3); subdivided present Subsection (3) and added Subsection (3)(b); and
made changes in phraseology and punctuation
throughout the section.
The 1994 amendment, effective June 1, 1994,

inserted Subsection (l)(a) and renumbered former Subsection (l)(a) as Subsection (l)(b); in
Subsection (l)(b), inserted "except as provided
in Subsection (l)(c), a" and deleted ''but not
limited to" after "fiduciary capacity, including'';
inserted the Subsection (l)(c) designation and
"the following means of holding funds, assets,
or other property" in the introductory language
of Subsection (l)(c); inserted the language following "owed" at the end of Subsection (l)(c)(v);
added Subsection (l)(c)(xi); deleted language in
Subsection (2) relating to the use of the word
"trust" by corporations or business entities;
deleted the second sentence of Subsection (2)
which read "Persons exempt from the definition
of trust business in Subsection (l)(a) are not
exempt from the restrictions set forth in this
subsection"; and made stylistic changes.

NOTES TO DECISIONS

Deposits of money by trust company.
Deposit of moneys by trust company to credit
of beneficiaries in banking side of the institution was the deposit of money in trust for them

and made them cestuis and not creditors.
Leggroan v. Zion's Sav. Bank & Trust Co., 120
Utah 93, 232 P.2d 746 (1951).

COLLATERAL REFERENCES

Am. Jur. 2d. - 10 Am. Jur. 2d Banks § 11.
C.J.S. - 9 C.J.S. Banks and Banking
§ 1045.
A.L.R. - Exclusion from debtor status of
banks and the like by § 109(b)(2) of Bank-

7-5-2.

Permit required
Exceptions.

ruptcy Code (11 USCS § 109(b)(2)), 87 A.L.R.
Fed. 282.
Key Numbers. - Banks and Banking <S=>
311.

to engage

in trust business

-

(1) No trust company shall accept any appointment to act in any agency or
fiduciary capacity, such as but not limited to that of personal representative,
432
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executor, administrator, conservator, guardian, assignee, receiver, depositary,
or trustee under order or judgment of any court or by authority of any law of
this state or as trustee for any purpose permitted by law or otherwise engage
in the trust business in this state, unless and until it has obtained from the
commissioner a permit to act under this chapter. This provision shall not apply
to any bank or other corporation authorized to engage and lawfully engaged in
the trust business in this state before July 1, 1981.
(2) Nothing in this chapter prohibits: (a) any corporation organized under
Title 16, Chapter 6 or 10, from acting as trustee of any employee benefit trust
established for the employees of the corporation or the employees of one or
more other corporations affiliated with the corporation; (b) any corporation
organized under Title 16, Chapter 6, and owned or controlled by a charitable,
benevolent, eleemosynary or religious organization from acting as a trustee for
that organization or members of that organization but not offering trust
services to the general public; (c) any corporation organized under Title 16,
Chapter 6 or 10, from holding in a fiduciary capacity the controlling shares of
another corporation but not offering trust services to the general public; or (d)
any depository institution from holding in an agency or fiduciary capacity
individual retirement accounts or Keogh plan accounts established under
Section 401(a) or 408(a) of Title 26 of the United States Code.
History: C. 1953, 7-5-2, enacted
1981, ch. 16, § 6; 1982, ch. 6, § 2.

by L.

COLLATERAL REFERENCES

Am. Jur. 2d. - 10 Am. Jur. 2d Banks § 303
et seq.
C.J.S. - 9 C.J.S. Banks and Banking
§ 1045.

Key Numbers. 311.

Banks and Banking

e:>

7-5-3. Application for authorization to engage in trust
business - Criteria for granting - Authority of
trust company.
(1) A person seeking authorization to become a trust company and engage in
the trust business in this state shall file an application with the commissioner
in the manner provided in Section 7-1-704, and shall pay the fee prescribed in
Section 7-1-401.
(2) The commissioner shall, in deciding whether or not to approve the
application, take into account:
(a) the character and condition of the applicant's assets;
(b) the adequacy of its capital;
(c) its earnings record;
(d) the quality of its management;
(e) the qualifications of any person proposed to be an officer in charge of
the trust operations;
(f) the needs of the community for fiduciary services;
(g) the volume of business that the applicant will probably do; and
(h) any other relevant facts and circumstances, including the availability of legal counsel to advise and pass upon matters relating to the trust
business.
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(3) The commissioner may not apply criteria making it more difficult for a
state chartered depository institution to obtain approval to engage in the trust
business than for a federally chartered depository institution of the same class.
(4) The commissioner may impose such conditions when authorizing a
person to engage in the trust business as he considers appropriate to protect
the public interest.
(5) Upon receiving authorization from the commissioner to become a trust
company and engage in the trust business, the trust company is qualified to act
as fiduciary in any capacity without bond.
History: C. 1953, 7-5-3, enacted by L.
1981, ch. 16, § 6; 1982, ch. 6, § 3; 1989, ch.
267, § 27; 1994, ch. 200, § 38.
Amendment Notes. - The 1994 amendment, effective June 1, 1994, substituted "manner provided in Section 7-1-704, and shall pay
the fee prescribed in Section 7-1-401" for "form
and containing the information that the commissioner may require by rule" in Subsection

7-5-4.

(1); subdivided Subsection (2) and deleted a
second sentence from Subsection (2)(h), which
read "The commissioner may grant or refuse
the application based on a reasonable assessment of the factors considered"; inserted the
designations for Subsections (3) and (5) and
renumbered former Subsection (3) as Subsection (4).

Withdrawal from trust business.

Any trust company which desires to withdraw from and discontinue doing a
trust business shall furnish to the commissioner satisfactory evidence of its
release and discharge from all the obligations and trusts undertaken by it, and
after the company has furnished that evidence the commissioner shall revoke
his certificate of authority to do a trust business previously issued to that trust
company, and thereafter that trust company shall not be permitted to use and
shall not use the word "trust" in its corporate name or in connection with its
business, nor undertake the administration of any trust business.
History: C. 1953, 7-5-4, enacted
1981, ch. 16, § 6; 1982, ch. 6, § 4.

by L.

COLLATERAL REFERENCES
C.J.S. -

9 C.J.S.

Banks

§ 1064.

7-5-5.

Revocation

and Banking

Key Numbers. 316.

Banks and Banking®=>

of trust authority - Procedure.

(1) (a) The commissioner may issue and serve upon a trust company a
notice of intent to revoke the authority of the trust company to exercise the
powers granted by this chapter, if, in his opinion:
(i) the trust company is unlawfully or unsoundly exercising the
powers granted under this chapter;
(ii) has unlawfully or unsoundly exercised the powers granted
under this chapter;
(iii) has failed, for a period of five consecutive years, to exercise the
powers granted by this chapter;
(iv) fails or has failed to comply with requirements upon which its
permit is conditioned; or
(v) fails or has failed to comply with any rule of the commissioner.
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(b) The notice shall contain a statement of the facts constituting the
alleged unlawful or unsound exercise of powers, or failure to exercise
powers, or failure to comply, and shall fix the time and place at which a
hearing will be held to determine whether an order revoking authority to
execute those powers should issue against the trust company.
(2) (a) If the trust company or its representative does not appear at the
hearing, the commissioner may consider the trust company to be in
default, and may issue a revocation order.
(b) If default has occurred, or if upon the record made at any hearing
the commissioner finds that any allegation specified in the notice of
charges has been established, the commissioner shall issue and serve upon
the trust company an order:
(i) prohibiting it from accepting any new or additional trust accounts; and
(ii) revoking its authority to exercise any powers granted under
this chapter.
(c) Any order issued under this section permits the trust company to
continue to service all previously accepted trust accounts pending their
expeditious divestiture or termination.
(3) A revocation order shall become effective 30 days after service of the
order upon the trust company and shall remain effective and enforceable,
unless it is stayed, modified, terminated, or set aside by action of the
commissioner or by a reviewing court.
History: C. 1953, 7-5-5, enacted by L.
1981, ch. 16, § 6; 1987, ch. 161, § 24.

Cross-References. - Hearings by commissioner, judicial review, § 7-1-309.

COLLATERAL REFERENCES
C.J.S. § 1064.

9 C.J.S. Banks and Banking

Key Numbers. 316.

Banks and Banking

<S=>

7-5-6. Confidentiality
of communications
and writings
concerning trust - Actions to protect property
or authorized under probate laws not precluded.
Any trust company exercising the powers and performing the duties described in this chapter shall keep inviolate all communications and writings
made to or by that trust company relating to the existence, condition,
management or administration of any agency or fiduciary account confided to
it and no creditor or stockholder of any such trust company shall be entitled to
disclosure or knowledge of any such communication or writing, except that the
directors, president, vice president, manager, treasurer, and trust officers, and
any employees assigned to work on the trust business, and the attorney or
auditor employed by it shall be entitled to knowledge of any such communication or writing and except that in any suit or proceeding relating to the
existence, condition, management or administration of the account, the court
in which the suit is pending may require disclosure of any such communication
or writing. A trust company is not, however, precluded from filing an action in
court to protect trust account property or as authorized under Title 75.
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History: C. 1953, 7-5-6, enacted
1981, ch. 16, § 6; 1982, ch. 6, § 5.

7-5-7. Management

by L.

and investment

of trust funds.

(1) Funds received or held by any trust company as agent or fiduciary,
whether for investment or distribution, shall be invested or distributed as soon
as practicable as authorized under the instrument creating the account and
shall not be held uninvested any longer than is reasonably necessary.
(2) If the instrument creating an agency or fiduciary account contains
provisions authorizing the trust company, its officers, or its directors to
exercise their discretion in the matter of investments, funds held in the trust
account under that instrument may be invested only in those classes of
securities which are approved by the directors of the trust company or a
committee of directors appointed for that purpose. If a trust company acts in
any agency or fiduciary capacity under appointment by a court of competent
jurisdiction, it shall make and account for all investments according to the
provisions of Title 75, Utah Uniform Probate Code, unless the underlying
instrument provides otherwise.
(3) (a) Funds received or held as agent or fiduciary by any trust company
which is also a depository institution, whether for investment or distribution, may be deposited in the commercial department or savings department of that trust company to the credit of its trust department. Whenever
the funds so deposited in a fiduciary or managing agency account exceed
the amount of federal deposit insurance applicable to that account, the
trust company shall deliver to the trust department or put under its
control collateral security as outlined in Regulation 9.10 of the Comptroller of the Currency or in Regulation 550.8 of the Office of Thrift Supervision, as amended. However, if the instrument creating such a fiduciary or
managing agency account expressly provides that funds may be deposited
to the commercial or savings department of the trust company, then the
funds may be so deposited without setting aside collateral securities as
required under this section and the deposits in the event of insolvency of
any such trust company shall be treated as other general deposits are
treated. A trust company which deposits trust funds in its commercial or
savings department shall be liable for interest on the deposits only at the
rates, if any, paid by the trust company on deposits of like kind not made
to the credit of its trust department.
(b) Funds received or held as agent or fiduciary by a trust company,
whether for investment or distribution, may be deposited in an affiliated
depository institution. Whenever the funds so deposited in a fiduciary or
managing agency account exceed the amount of federal deposit insurance
applicable to that account, the depository institution shall deliver to the
trust company or put under its control collateral security as outlined in
Regulation 9.10 of the Comptroller of the Currency or in Regulation 550.8
of the Office of Thrift Supervision as amended. However, if the instrument
creating the fiduciary or managing agency account expressly permits
funds to be deposited in the affiliated depository institution, the funds may
be so deposited without setting aside collateral securities as required
under this section and deposits in the event of insolvency of the depository
institution shall be treated as other general deposits are treated. A trust
company which deposits trust funds in an affiliated depository institution
436
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is liable for interest on the deposits only at the rates, if any, paid by the
depository institution on deposits of like kind.
(4) In carrying out all aspects of its trust business, a trust company shall
have all the powers, privileges, and duties as set forth in Section 75-7-402 with
respect to trustees, whether or not the trust company is acting as a trustee as
defined in Title 75.
(5) Nothing in this section may alter, amend, or limit the powers of a trust
company acting in a fiduciary capacity as specified in the particular instrument or order creating the fiduciary relationship.
History: C. 1953, 7-5-7, enacted by L.
1981,ch.16,§ l;L.1982,ch.6,§
6;1983,ch.
9, § 1; 1987, ch. 92, § 3; 1987, ch. 152, § 1;
1991, ch. 133, § 15; 1994, ch. 196, § 1.
Amendment Notes. - The 1991 amendment, effective July 1, 1991, subdivided Subsection (3); rewrote the first two sentences in
Subsection (3)(a); added Subsection (3)(b); deleted former Subsection (4)(b) and made a related grammatical change; redesignated former

Subsections (4)(c) and (4)(d) as present Subsections (5) and (6); substituted "not a limitation
on" for "not applicable to" in present Subsection
(6); and made a change in the title reference in
Subsection (2).
The 1994 amendment, effective May 2, 1994,
deleted former Subsection (6), which provided
that § 33-1-1 was not a limitation on investments by a trust company in the conduct of its
trust business as authorized by this chapter.

COLLATERAL REFERENCES
C.J.S. - 9 C.J .S. Banks and Banking § _1054
et seq.
A.L.R. - Charitable trust: liability of trustee
for permitting trust income to accumulate in

noninterest-bearing account, 51 A.L.R.3d 1293.
Key Numbers. - Banks and Banking 'P
315.

7-5-8. Segregation of trust assets - Books and records
required - Examination - Trust property not
subject to claims or debts against trust company.
A trust company exercising the powers to act as an agent or fiduciary under
this chapter shall segregate all assets held in any agency or fiduciary capacity
from the general assets of the company and shall keep a separate set of books
and records showing in proper detail all transactions engaged in under
authority of this chapter. These books and records shall be open to inspection
by the commissioner and shall be examined by him or by examiners appointed
by him as provided in Chapter 1 or examined by other appropriate regulating
agencies or both. Property held in an agency or fiduciary capacity by a trust
company shall not be subject to claims or debts against the trust company.
History: C. 1953, 7-5-9, enacted
1981, ch. 16, § 6; 1982, ch. 6, § 7.

by L.

Cross-References. - Examination ofinstitutions by commissioner, § 7-1-314.

7-5-9. Registration of investment in name of nominee Records - Possession of investment.
(1) A trust company may cause any security, as defined in Subsection
75-1-201(37), held in its agency or fiduciary capacity to be registered and held
in the name of a nominee or nominees of the trust company. The trust company
shall be liable for the acts of any such nominee with respect to any investment
so registered. Investments other than securities held in the name of a nominee
on June 30, 1981, may continue to be held in that manner.
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(2) The records of the trust company shall at all times show the ownership
of any such investment, which investment shall be in the possession or control
of the trust company and be kept separate and apart from the assets of the
trust company.
History: C. 1953, 7-5-9, enacted
1981,ch. 16,§ 6; 1982,ch.6,§
8.

by L.

COLLATERAL REFERENCES
C.J.S. -

9 C.J.S. Banks and Banking

§ 1061.

7-5-10.

Key Numbers. 315(1).

Banks and Banking~

Lending trust funds to trust company, officer, director or employee as felony.

Unless expressly permitted in the instrument creating a trust account or by
a person authorized to give that permission or by a court order as permitted in
Section 75-7-404, no trust company shall lend to itself or to any officer or
director or employee of the trust company any funds held in any trust account
under the powers conferred in this chapter. Any officer, director or employee
making such a loan, or to whom such a loan is made, is guilty of a third degree
felony.
History: C. 1953, 7-5-10, enacted
1981, ch. 16, § 6; 1982, ch. 6, § 9.

by L.

Cross-References. - Sentencing for felonies, §§ 76-3-201, 76-3-203, 76-3-301.

COLLATERAL REFERENCES
C.J.S. -

9 C.J.S. Banks and Banking

§ 1053.

7-5-11.

Self-dealing with trust property - Own stock as
trust property - Policies for dealing with trust
securities.

(1) Except as provided in Section 7-5-7, in Title 75, or as authorized under
the instrument creating the relationship, a trust company shall not invest
funds held as an agent or fiduciary in stock or obligations of, or with such funds
acquire property from, the trust company or any of its directors, officers or
employees, nor shall a trust company sell property held as an agent or
fiduciary to the company or to any of its directors, officers, or employees.
(2) A trust company may retain and vote stock of the trust company or of any
of its affiliates received by it as assets of any trust account or in any other
fiduciary relationship of which it is appointed agent or fiduciary, unless the
instrument creating the relationship otherwise provides.
(3) Every trust company shall adopt written policies and procedures regarding decisions or recommendations to purchase or sell any security to facilitate
compliance with federal and state securities laws. These policies and procedures, in particular, shall prohibit the trust company from using material
inside information in connection with any decision or recommendation to
purchase or sell any security.
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History: C. 1953, 7-5-11, enacted
1981, ch. 16, § 6; 1982, ch. 6, § 10.

7-5-13

by L.

7-5-12. Directors' audit of trust business - Report available to commissioner or examiners - Examinations in lieu of audit.
A committee of the board of directors, exclusive of any active officers of the
trust department, of every trust company authorized to engage in the trust
business in this state shall, at least once during a 15-month period, make a
suitable audit of the trust business operations of the institution or cause a
suitable audit to be made by auditors responsible only to the board of directors
and shall ascertain whether the trust business operations of the institution
have been administered in accordance with law and sound fiduciary principles.
A report of the audit, together with the action taken thereon, shall be made
available to the commissioner, his examiners, or the examiners of other trust
company regulating agencies upon request. An examination by the state or
other trust company regulating agencies or both made during the same period
may be substituted for this audit.
History: C. 1953, 7-5-12, enacted by L.
1981, ch. 16, § 6; 1982, ch. 6, § 11; 1983, ch.

Cross-References. - Supervisors and examiners, §§ 7-1-204 to 7-1-209.

9, § 2.

7-5-13. Collective

investment

funds.

(1) A person authorized to engage in the trust business in this state may:
(a) establish collective investment funds that authorize participation by
fiduciary or trust accounts of the trust company, its affiliates, or both; and
(b) participate in collective investment funds established by an affiliate
of the trust company, if:
(i) the affiliate is authorized under the laws of its chartering
authority to establish a collective investment fund in which its
affiliates may participate; and
(ii) the plan establishing the collective investment fund specifically
authorized the participation.
(2) Funds held by a trust company may be invested collectively in a
collective investment fund in accordance with the rules prescribed by the
appropriate governmental regulatory agency or agencies, if this investment is
not specifically prohibited under the instrument, judgment, decree, or order
creating the regulatory relationship.
(3) Unless ordered to do so by a court of competent jurisdiction, a trust
company operating collective investment funds is not required to render a
court accounting with regard to those funds; but it may, by application to the
district court, secure approval of such an accounting on such conditions as the
court may establish.
(4) This section applies to all relationships in existence on or after May 1,
1989.
History: C. 1953, 7-5-13, enacted by L.
1982, ch. 6, § 12; 1983, ch. 9, § 3; 1989, ch.
267, § 28.
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C.J.S. § 1045.

7-5-14.

9 C.J.S. Banks and Banking

Key Numbers. 311.

Banks and Banking e=

Mergers, consolidations,
acquisitions,
transfers,
or reorganizations involving entities engaged in
trust business - Succession of rights and duties
- Petition for appointment
of another trust
company.

(1) Notwithstanding any provision of law to the contrary, a trust company,
depository institution, or other corporation authorized under this chapter or
under the laws of the United States to engage in the trust business in this state
may, subject to the provisions of Sections 7-1-702, 7-1-704, and 7-1-705:
(a) (i) merge or consolidate with, (ii) acquire control of, acquire all or a
portion of the assets and trust business of, or assume all or any
portion of the liabilities of, or (iii) transfer control to, transfer all or a
portion of its assets and trust business to, or transfer all or a portion
of its liabilities to, any other trust company, depository institution, or
other corporation, which institution is authorized under this chapter
or under the laws of the United States to engage in the trust business
in this state; or
(b) reorganize.
(2) Upon final approval by the commissioner of any merger, consolidation,
acquisition of control, acquisition of assets, assumption of liabilities, or
reorganization, and upon written notice of this approval to all persons entitled
to and then receiving trust accountings from the transferring or reorganizing
trust company, the resulting or acquiring trust company shall, without court
proceedings or a court order, succeed to all rights, privileges, duties, obligations, and undertakings under all trust instruments, agency and fiduciary
relationships and arrangements, and other trust business transferred and
acquired in the manner authorized by this section. However, except as
provided otherwise in the relevant trust instrument, any interested person
may, not more than 30 days after receipt of written notice of the merger,
consolidation, acquisition, transfer, or reorganization, petition any court of
competent jurisdiction to appoint another or succeeding trust company with
respect to any agency or fiduciary relationship affecting that interested person,
and until another or succeeding trust company is so appointed, the acquiring
or resulting trust company is entitled to act as agent or fiduciary with respect
to the agency or fiduciary relationship. No merger, consolidation, acquisition,
assumption, or reorganization pursuant to this section shall be deemed to be a
transfer which is prohibited by Section 75-7-403.
(3) As used in this section, a "reorganization" includes, but is not limited to:
(a) the creation by a trust company of a subsidiary corporation which is
wholly-owned by that trust company and which is organized solely for the
purpose of conducting all or any portion of the trust business of that trust
company; or
(b) any merger or other combination between a trust company and: (i) a
wholly-owned trust company subsidiary of that trust company; or (ii) a
wholly-owned trust company subsidiary of the depository institution
holding company which owns or controls that trust company.
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History: C. 1953, 7-5-14, enacted by L.
1986,ch. 1, § 12; 1989, ch. 267, § 29.

7-5-15. Assets of trust company in possession
missioner.

of the com-

Withrespect to a trust company in the possession of the commissioner under
Chapter 2, notwithstanding any law to the contrary, the assets held by the
trust company in a fiduciary capacity as a part of its trust business, as defined
in Section 7-5-1, are not subject to the claims of any secured or unsecured
creditor of the trust company.
History: C. 1953, 7-5-15, enacted by L.
1987,ch. 229, § 9; 1989, ch. 267, § 30; 1994,
ch. 200, § 39.
Amendment Notes. - The 1994 amend-

ment, effective June 1, 1994, substituted "Section 7-5-1" for "Subsection 7-5-l(l)(a)" and
made stylistic changes.

CHAPTERS
MERGER, CONSOLIDATION AND
CONVERSION OF NATIONAL
AND STATE BANKS
(Repealed by Laws 1984 (2nd S.S.),
ch. 5, § 28.)

7-6-1to 7-6-9.

Repealed.

Repeals. - Laws 1984 (2nd S.S.), ch. 5, § 28
repeals §§ 7-6-1 to 7-6-9 (C. 1943, 7-4b-1 to
7-4b-9,added by L. 1951, ch. 11, § 1; L. 1971,

ch. 9; 1984, ch. 66, § 11), relating to merger,
consolidation and conversion of national and
state banks.
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Business Corporation Act.

of Utah Revised

This chapter is known as the "Savings and Loan Associations Act." Except for
Sections 16-lOa-122, 16-l0a-820 through 16-lOa-842, Title 16, Chapter 10a,
Utah Revised Business Corporation Act, does not apply to or govern any
association as defined in this chapter.
History: C. 1953, 7-7-1, enacted by L.
1981,ch.16,§
7;1990,ch.108,§
1;1992,ch.
277, § 4; 1993, ch. 4, § 10.
Repeals and Reenactments.
Laws
1981, ch. 16, § 1 repeals former §§ 7-7-1.1,
7-7-2, 7-7-3, 7-7-5 to 7-7-11, 7-7-13 to 7-7-26,
7-7-28 to 7-7-37, 7-7-38 to 7-7-41, and 7-7-43 to
7-7-51 (Utah Code Annotated 1953; L. 1955, ch.

8, §§ 1, 2; 1959, ch. 14, §§ 2 to 4; 1959, ch. 15,
§ 1; 1973, ch. 8, § 1; 1977, ch. 18, § 1), relating
to building and loan corporations. Laws 1981,
ch. 16, § 7 enacts present §§ 7-7-1 to 7-7-44.
Former§§ 7-7-1, 7-7-4, 7-7-12, 7-7-27, 7-7-37.l
were repealed by Laws 1961, ch. 17, § 65.
Former § 7-7-42 was repealed by Laws 1969,
ch. 16, § 9.
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Amendment Notes. - The 1992 amendment, effective July 1, 1992, substituted references to Title 16, Chapter 10a for references to
Title 16, Chapter 10 and made stylistic
changes.

7-7-2

The 1993 amendment, effective May 3, 1993,
rearranged the proviso in the second sentence.

NOTES TO DECISIONS
Police power of state.
The state, under its police power, could assert
the right to exercise some rights of inspection
and supervision over building and loan associa-

tions, because they were affected with a public
interest. Union Sav. & Inv. Co. v. District Court,
44 Utah 397, 140 P. 221, 1917AAnn. Cas. 821
(1914) (decided under prior law).

COLLATERAL REFERENCES
Am. Jur. 2d. - 13 Am. Jur. 2d Building and
Loan Associations § 1 et seq.
C.J.S. - 12 C.J.S. Building and Loan Associations, Savings and Loan Associations, and
Credit Unions § 1 et seq.
A.L.R. - Promissory estoppel of lending
institution based on promise to lend money, 18
A.L.R.5th 307.

Exclusion from debtor status of banks and
the like by § 109(b)(2) of Bankruptcy Code (11
UCSC § 109(b)(2)), 87 A.L.R. Fed. 282.
Key Numbers. - Building and Loan Associations
1 et seq.

=

7-7-2. Definitions.
AE, used in this chapter:

(1) "Association" means a mutual or capital stock savings association, a
savings and loan association, a mutual or capital stock savings bank, or a
building and loan association subject to the provisions of this chapter,
including all foreign associations qualified to do business in this state.
(2) "Federal association" means a savings association, a savings and
loan association, or a savings bank, chartered by the Office of Thrift
Supervision or successor federal agency.
(3) "Foreign association" means an association whose home office is
located in and whose operations are principally conducted in a state other
than Utah, in a territory or possession of the United States, or in the
District of Columbia.
(4) "Impaired condition" means a condition in which the assets of an
association in the aggregate do not have a fair value equal to the aggregate
amount of liabilities of the association to its creditors, including the
holders of its savings accounts and all other persons.
(5) "Insured association" means an association the deposit accounts of
which are insured by the Federal Deposit Insurance Corporation or any
successor agency of the federal government.
(6) "Liquid assets" means cash on hand and cash on deposit in federal
home loan banks, federal reserve banks, state banks performing similar
reserve functions, or in commercial banks, which cash is withdrawable
upon not more than 30 days notice and which is not pledged as security for
indebtedness. Any deposits in a financial institution under the control or
in the possession of any supervisory authority shall not be considered as
liquid assets. Liquid assets also means obligations of, or obligations which
are fully guaranteed as to principal and interest by, the United States, the
Federal National Mortgage Association, the Government National Mortgage Association, any federal home loan bank, or this state, which
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obligations will mature in five years or less, and any other assets readily
convertible into cash.
(7) "Real estate loan" means any loan or other obligation secured by a
lien on real estate in any state held in fee or in a leasehold, and any
transaction out of which a lien or its equivalent is created against real
estate, including the purchase of real estate in fee by an association and
the concurrent or immediate sale of the real estate on installment
contract.
(8) "Savings liability" means the aggregate amount of savings accounts
of depositors, including earnings credited to those accounts, less redemptions and withdrawals.
(9) "Service organization" means an organization substantially all the
activities of which consist of originating, purchasing, selling, or servicing
loans and participating interests therein, or clerical, bookkeeping, accounting, statistical, or other similar functions or any combination thereof
performed primarily for financial institutions, plus such other activities as
the commissioner may approve.
(10) "Supervisor" means the supervisor of savings and loan associations.
(11) "Surplus" means the aggregate amount of the undistributed net
income of an association held as undivided profits or unallocated reserves
for general corporate purposes, and any paid-in surplus held by an
association.
(12) "Withdrawal value" means the amount credited to a savings
account less lawful deductions, as shown by the records of the association.
History: C. 1953, 7-7-2, enacted by L.
1981,ch.16,§
7;1983,ch.8,§
66;1984,ch.
29, § 4; 1984 (2nd S.S.), ch. 5, § 13; 1986, ch.
1, § 13; 1986, ch. 193, § 1; 1987 (1st S.S.), ch.
2,§ 1;1989,ch.267,§
31;1990,ch.108,§
2;
1992, ch. 277, § 5; 1994, ch. 200, § 40.
Amendment Notes. - The 1992 amendment, effective July 1, 1992, deleted former
Subsection (2), which defined "capital stock,"
and redesignated former Subsections (3)
through (13) as Subsections (2) through (12).

The 1994 amendment, effective June 1, 1994,
substituted "Office of Thrift Supervision or successor federal agency" for "Federal Home Loan
Bank Board under the Homeowners' Loan Act
of 1933" in Subsection (2); in Subsection (5),
deleted "wholly or in part" after "insured" and
"the Federal Savings and Loan Insurance Corporation" before "the Federal Deposit Insurance Corporation"; and made stylistic changes.
Cross-References. - Supervisor of savings
and loan associations, § 7-1-206.

COLLATERAL REFERENCES
Am. Jur. 2d. - 13 Am. Jur. 2d Building and
Loan Associations § 1.
C.J.S. - 12 C.J.S. Building and Loan Asso-

7-7-3.

ciations, Savings and Loan Associations, and
Credit Unions §§ 2, 3.

IncorporatorsCertificate of authority-Articles
of incorporation - Amendment - Bylaws Liability for debts of association.

(1) (a) "Incorporators" means persons who apply to the commissioner to
form a mutual association of [or] a capital stock association under this
section.
(b) Any five or more individuals, who are at least 21 years of age, may
apply to the commissioner for a certificate of authority to form a mutual
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association or capital stock association to provide for the deposit or
investment of funds and for the extension of credit.
(c) The supervisor and the commissioner shall consider and act upon
the application according to the requirements of this section and Section
7-1-704.
(d) If the commissioner approves the application, he shall issue a
certificate of authority and attach a copy of that certificate to each copy of
the articles of incorporation required to be filed by him under the
provisions of Section 7-1-704.
(e) The corporate existence of the association begins upon issuance of
the certificate of authority.
(f) The certificate of authority is conclusive evidence that all conditions
precedent to incorporation have been complied with and that the association has been incorporated under this chapter.
(2) (a) The articles of incorporation of every association shall state:
(i) the name of the association;
(ii) the names of the incorporators and their places of residence;
(iii) the time of its duration, which may be perpetual;
(iv) the purpose or purposes for which the association is formed;
(v) if the association is a capital stock association, the aggregate
number of shares that the corporation shall have authority to issue; if
those shares are to consist of one class only, the par or stated value of
each of the shares or a statement that all of the shares are without par
or stated value; or, if the shares are to be divided into classes, the
number of shares of each class, and a statement of the par or stated
value of the shares of each such class or that the shares are to be
without par value;
(vi) if the association is a capital stock association and is to issue
the shares of any preferred or special class in series, then the
designation of each series and a statement of the variation in the
relative rights and preferences as between series according to the
provisions of the articles of incorporation, and a statement of any
authority to be vested in the board of directors to establish series and
fix and determine the variation in the relative rights and preferences
as between series;
(vii) the number of directors constituting the initial board of
directors, and the names and addresses of the persons who are to
serve as directors until the first annual meeting of the members or
stockholders or until their successors are elected and qualify; and
(viii) its principal place of business.
(b) It is not necessary to set forth in the articles of incorporation any of
the corporate powers enumerated in the laws of this state with respect to
associations.
(c) (i) The articles of incorporation of a capital stock association may
provide that the stockholders of any class or classes have the preemptive right to acquire additional shares issued by the association.
(ii) In the absence of any grant of preemptive rights in the articles
of incorporation of an association, no preemptive rights exist with
respect to additional shares issued by the association.
(3) (a) (i) The articles of incorporation of any association may be amended
at a meeting of the members or stockholders called for that purpose,
according to the procedures set forth in the articles of incorporation.
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(ii) If the articles of incorporation do not provide a procedure for
amendment, the articles may be amended by a vote of a majority of
the total votes eligible to be cast by members or stockholders at the
meeting.
(iii) The original purpose of the association may not be changed
without the approval and consent of all of the members or all of the
outstanding stock and shares.
(iv) Adding to the purposes or objects of the association, or extending the power and business of the association, is not considered to be
a change of the original purpose of the association.
(b) (i) Notice of any meeting to consider amendments of the association's articles of incorporation shall be given by or at the direction of
the president, the secretary, or the officer or persons calling the
meeting.
(ii) The notice shall state the nature of the proposed change and the
place, day, and time of the meeting.
(iii) The notice shall be given in the manner provided for notices of
special meetings as specified in Section 7-7-10 for mutual associations, or as specified in Section 7-7-11 for capital stock associations.
(c) (i) A certificate of the change or amendment, when adopted, shall be
made by the president and secretary of the association, and shall be
filed and recorded in the manner provided in this section for the filing
and recording of the original articles of incorporation.
(ii) The Division of Corporations and Commercial Code shall issue
a certificate of amendment, which is evidence of the facts stated in the
amendment, but this certificate of amendment may not be issued by
the Division of Corporations and Commercial Code until the commissioner has approved the amendment.
(iii) An amendment is not effective until it has been filed according
to the provisions of this section.
(4) (a) The bylaws of an association may provide for:
(i) annual and special meetings of members or stockholders, and
notice of those meetings;
(ii) procedure for nomination of directors;
(iii) meetings of the board of directors;
(iv) resignation and removal of directors;
(v) compensation of directors;
(vi) officers;
(vii) execution of instruments;
(viii) evidence of savings accounts;
(ix) corporate seal;
(x) fiscal year; and
(xi) any other desired matters.
(b) The commissioner may issue a preapproved form of bylaws that may
be adopted and used by any association.
(c) The power to alter, amend, or repeal the bylaws, or to adopt new
bylaws, is vested in the board of directors unless reserved to the members
or stockholders in the articles of incorporation.
(5) (a) The property of the association is liable for the debts of the association.
(b) The individual property of a member or stockholder of an association
organized under the laws of this state is not liable for the association's
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obligations, nor may assessments be levied on the memberships or stock
for any purpose.
History: C. 1953, 7-7-3, enacted by L.
1981,ch. 16,§ 7; 1983,ch.8,§
67; 1984,ch.
66, § 12; 1985, ch. 244, § 11; 1987, ch. 161,
§ 25.
Compiler's Notes. - The bracketed word

"or" was inserted in Subsection (l)(a) for clarity.
Cross-References. - Division of Corporations and Commercial Code, Title 13, Chapter
la.

COLLATERAL REFERENCES
Am. Jur. 2d. - 13 Am. Jur. 2d Building and
Loan Associations §§ 6 to 9.
C.J.S. - 12 C.J.S. Building and Loan Associations, Savings and Loan Associations, and

7-7-3.1. Limitation

Credit Unions §§ 9 to 14.
Key Numbers. - Building and Loan Associations e=> 3 to 5.

of personal liability of directors.

(1) Without limiting the generality of Section 7-7-3.2, the articles of incorporation may include a provision eliminating or limiting the personal liability
of a director to the association, its stockholders, members, or depositors for
monetary damages for any action taken or any failure to take any action as a
director, except liability for:
(a) the amount of a financial benefit received by a director to which he
is not entitled;
(b) infliction of harm on the association, its stockholders, members, or
depositors; or
(c) an intentional violation of criminal law.
(2) No provision authorized under this section may eliminate or limit the
liability of a director for any act or omission occurring prior to the date when
the provision becomes effective.
(3) Any provision authorized under this section to be included in the articles
of incorporation may also be adopted in the bylaws or by resolution, but only
if the provision is approved by the same percentage of shareholders as would
be required to approve it as an amendment to the articles of incorporation.
(4) Any federal association or foreign association may adopt any provision
authorized under this section.
History: C. 1953, 7-7-3.1, enacted by L.
1987, ch. 166, § 1; 1994, ch. 200, § 41.
Amendment Notes. - The 1994 amend-

ment, effective June 1, 1994, rewrote the section to such an extent that a detailed analysis is
impracticable.

NOTES TO DECISIONS
Duty of care.
This section's limitations do not eliminate a
director's implied fiduciary duty of care, which
is one of ordinary care, not requiring a showing

of bad faith or self-dealing. Resolution Trust
Corp. v. Hess, 820 F. Supp. 1359 (D. Utah 1993).
(But see § 7-7-3.2.)

COLLATERAL REFERENCES

Utah Law Review. - Recent Developments
in Utah Law - Legislative Enactments
Corporations, 1988 Utah L. Rev. 265.

Note, Utah's Statute Permitting Limits on
Corporate Directors' Liability: A Guide for Lawyers and Directors, 1988 Utah L. Rev. 847.
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General limitation

on liability.

A director or officer is not liable to the association, its stockholders,
members, or depositors, any conservator or receiver, or any assignee or
successor-in-interest thereof, for any action taken, or any failure to take any
action, as a director or officer, as the case may be, unless:
(1) he has breached or failed to perform the duties of the officein
compliance with this title; and
(2) the breach or failure to perform constitutes gross negligence, willful
misconduct, or intentional infliction of harm on the association, its
stockholders, members, or depositors.
History: C. 1953, 7-7-3.2, enacted by L.
1994, ch. 200, § 42.

7-7-3.3.

Deposit insurance

Effective Dates. - Laws 1994, ch. 200,
§ 90 makes the act effective on June 1, 1994.

required.

An association may accept or hold deposits only if its accounts are insured by
a federal deposit insurance agency.
History: C. 1953, 7-7-3.3, enacted by L.
1994, ch. 200, § 43.

7-7-4.

Effective Dates. - Laws 1994, ch. 200,
§ 90 makes the act effective on June 1, 1994.

Mutual association - Chair of incorporators Surety bond or escrow - Capital requirements
- Expense fund - Organization meeting.

(1) The incorporators of a mutual association shall appoint one of their
number as chair of the incorporators. This chair shall procure from a surety
company or other surety acceptable to the commissioner, a surety bond in an
amount at least equal to the amount subscribed by the incorporators plus the
expense fund described in Subsection (2). This bond shall name the commissioner as obligee and shall be delivered to him. It shall assure the safekeeping
of the funds described, their delivery to the association after the issuance ofthe
certificate of authority and after the bonding of the officers, and, in the event
of the failure to complete organization, the return of the amounts collectedto
the respective subscribers or their assigns, less reasonable expense which shall
be deducted from the expense fund. The required surety may be waived by the
commissioner if the funds are held in escrow so as to provide similar assurance
with regard to the funds. Before a certificate of authority is issued, the
incorporators shall pay in cash, to the chairman, as subscriptions to the
savings accounts of the proposed association, including that part of the original
subscription paid by the chairman. The minimum required capital shall be
prescribed by the commissioner by rule. These capital requirements may not
be greater than those required by the Office of Thrift Supervision or successor
agency for the formation of a federally chartered mutual association.
(2) The incorporators, in addition to their ·subscriptions to savings accounts,
shall create an expense fund in an amount not less than 25% of the minimum
amount of savings account subscriptions required to be paid under this
chapter. From this expense fund the expense of organizing the association and
its operating expenses may be paid until such time as its net income is
sufficient to pay such earnings as may be declared and paid or credited to its
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savings account holders from sources available for payment of earnings. The
incorporators and others, before a certificate of authority is issued, shall
deposit to the credit of the chairman of the incorporators in cash the amount
of the expense fund. The amounts contributed to the expense fund by the
incorporators and others shall not constitute a liability of the association
except as provided by this chapter.
(3) Contributions made by the incorporators and others to the expense fund
may be repaid pro rata to the contributors from the net income of the
association after provision for statutory reserves and declaration of earnings of
not less than 2% on savings accounts. If an association is liquidated before
contributions to the expense fund have been repaid, any contributions to the
expense fund remaining unexpended, after the payment of expenses of
liquidation, all creditors, and the withdrawal value of all savings accounts,
shall be repaid to the contributors pro rata. The books of the association shall
reflect the expense fund. Contributors to the expense fund shall at the times
earnings regularly are distributed to savings account holders be paid earnings
on the amounts paid in by them and for that purpose the contributions shall in
all respects be considered as savings accounts of the association.
(4) Within 90 days after the corporate existence of an association begins, the
directors of the association shall hold an organization meeting and shall adopt
bylaws and elect officers under this chapter. At the organization meeting the
directors shall take such other action as is appropriate in connection with
beginning the transaction of business by the association. The commissioner
may extend by order the time within which the organization meeting shall be
held.
History: C. 1953, 7-7-4, enacted by L.
1981,ch. 16,§ 7; 1983,ch.8,§
68; 1994,ch.
200, § 44.
Amendment Notes. - The 1994 amend-

ment, effective June 1, 1994, substituted "Office
of Thrift Supervision or successor agency" for
"federal home loan bank board" in Subsection
(1) and made stylistic changes.

COLLATERAL REFERENCES

Am. Jur. 2d. - 13 Am. Jur. 2d Building and
LoanAssociations§ 16 et seq.
C.J.S. - 12 C.J.S. Building and Loan Associations, Savings and Loan Associations, and

Credit Unions §§ 31 to 39.
Key Numbers. - Building and Loan Associations <P 6 to 9.

7-7-5. Capital stock association - Chair of incorporators
- Surety bond or escrow - Capital requirements - Surplus - Acquisition of own stock Organization meeting.
(1) The incorporators of a capital stock association shall appoint one of their
number as chair of the incorporators and the chair shall procure from a surety
company or other surety acceptable to the commissioner, a surety bond in an
amount at least equal to the amount of capital stock contributions plus the
additional amounts described in Subsection (2). This bond shall name the
commissioner as obligee and shall be delivered to him. It shall assure the
safekeeping of the funds described, delivery of the funds to the association
after the issuance of the certificate of authority and after the bonding of the
officers,and in the event of the failure to complete organization, the return of
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the amounts collected to the respective subscribers or their assigns, less
reasonable expense which shall be deducted from the paid-in surplus. The
required surety may be waived by the commissioner if the funds are held in
escrow so as to provide similar assurance with regard to the funds. Before a
certificate of authority is issued, the capital of the association shall be paid in
by subscribers to the chairman in cash, and shall be the sum of the par or
initially stated value of all shares of voting capital stock to be initially issued.
Each share of capital stock shall entitle its holder to one vote. The minimum
required capital shall be prescribed by the commissioner by rule. These capital
requirements may not be greater than those required by the Office of Thrift
Supervision or successor agency for the formation of a federally chartered
capital stock association. No commissions, fees, or other remuneration shall be
paid for the sale of shares of capital stock, and no incentive stock shall be
issued.
(2) In addition to the minimum capital required, the subscribers shall pay
an additional amount equal to not less than 25% of the par or initially stated
value of the stock subscribed, which shall be credited to paid-in surplus and
may be used to offset losses. The minimum capital and surplus may be used for
the reserves required by law and as may be permitted by the board of directors.
(3) After approval by the commissioner of the petition for a certificate of
authority, and prior to issuance of the certificate of authority by the commissioner, the incorporators of the proposed association shall file with the
commissioner a statement in such form and with such supporting data and
proof as the commissioner may require. The statements shall verify that the
entire capital and paid-in surplus has been unconditionally paid in, and that
the funds representing such capital and paid-in surplus, less sums of the
paid-in surplus expended for land, building, supplies, fixtures, equipment, and
organization, are on hand.
(4) An association shall issue such capital stock as necessary to satisfy the
minimum capital requirements of this section and may issue such additional
capital stock as may be approved for issuance by its board of directors up to the
amount authorized in its certificate of authority. Any capital stock of an
association, when issued, shall constitute permanent, nonwithdrawable capital which need not be repaid, repurchased, or retired by an association except
upon liquidation thereof, after full satisfaction of all liabilities, including the
withdrawal value of all savings accounts, and after outstanding capital
certificates have been retired. An association may issue shares of common
stock and preferred stock, with or without par value, and this common and
preferred stock may be divided into classes and the classes into series. No
association shall repurchase or retire any part of its capital stock or reduce the
par or stated value of its outstanding capital stock if the repurchase, retirement, or reduction will cause the par or stated value of outstanding capital
stock or the value of paid-in surplus to be less than the minimum amounts
required by this chapter or will result in less than adequate net worth as the
commissioner may determine. Subject to the limitations of the preceding
sentence, an association may purchase its capital stock from a stockholder and
from the personal representative of a deceased stockholder, and may contract
with a living stockholder for stock purchase upon the stockholder's death. Any
such purchase shall be for such price, and upon such terms and conditions as
may be agreed upon by the association and the stockholder or personal
representatives. An association agreeing with a stockholder to purchase that
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stockholder's capital stock upon his death, may purchase insurance upon the
fund the purchase. Any stock
purchased from a decedent's personal representative may be resold by the
association at such price, and upon such terms and conditions as the board of
directors of the association shall approve, or may be retired.
(5) Within 90 days after the corporate existence of an association begins, the
directors of the association shall hold an organization meeting and shall adopt
bylaws and elect officers under the provisions of this chapter. At the organization meeting the directors shall take such other action as is appropriate in
connection with beginning the transaction of business by the association. The
commissioner may extend by order the time within which the organization
meeting shall be held.

life of the stockholder to fund or partially

History: C. 1953, 7-7-5, enacted by L.
1981,ch. 16,§ 7; 1983,ch.8,§ 69; 1994,ch.
200, § 45.

Amendment Notes. -

The 1994 amend-

ment, effective June 1, 1994, substituted "Office
of Thrift Supervision or successor agency" for
"Federal Home Loan Bank Board" in Subsection (1) and made stylistic changes.

NOTES TO DECISIONS
Nature of certificate.
Certificate entitling holder to delivery of 20
shares of capital stock of a building and loan
association was not a "certificate of stock" as

the term was used in the Uniform Stock Transfer Act. Harrington v. Inter-State Fid. Bldg. &
Loan Ass'n, 91 Utah 74, 63 P.2d 577 (1933)
(decided under prior law).

COLLATERAL REFERENCES
Am. Jur. 2d. - 13 Am. Jur. 2d Building and
Loan Associations § 16 et seq.
C.J.S. - 12 C.J.S. Building and Loan Associations, Savings and Loan Associations, and

Credit Unions §§ 31 to 39.
Key Numbers. - Building and Loan Associations ¢:a 6 to 9.

7-7-6. Name requirements - Establishment
location of offices.

or changing

(1) The name of every association shall include the words "savings association" or "savings and loan," or "savings bank." The name of an association may
be changed from time to time but may not be the same as, or deceptively
similar to, the name of an existing association or federal association doing
business in this state or a bank or national bank; and is subject to the other
requirements for corporate names in Section 16-lOa-401. This prohibition
applies only to a domestic association formed after June 30, 1981, and a foreign
association issued a certificate of authority after June 30, 1981. Without the
prior approval of the commissioner, no association may change its name from
that fixed in its certificate of authority.
(2) Without the prior approval of the commissioner, as provided in this
chapter, no association may establish or maintain any office other than its
home office, which shall be in the location specified in the certificate of
authority. No office of an association may be moved from its immediate vicinity,
nor may the location of the home office of an association be changed unless
approved by the commissioner, after notice to any other association which may
be adversely effected by the change, and after an opportunity for a hearing.
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History: C. 1953, 7-7-6, enacted by L.
1981,ch.16,§
7;1983,ch.8,§
70;1985,ch.
178, § 1; 1992, ch. 277, § 6.
Amendment Notes. - The 1992 amendment, effective July 1, 1992, substituted "Sec-

tion 16-l0a-401" for "Section 16-10-7" in the
second sentence of Subsection (1).
Cross-References.
- Corporate names,
§ 16-lOa-401 et seq.

NOTES TO DECISIONS

Name of company.
Industrial loan company conducting business
under the name "Pioneer" could not do business
on same side of street and within 100 feet of

savings and loan company also using name
"Pioneer." Pioneer Sav. & Loan Ass'n v. Pioneer
Fin. & Thrift Co., 18 Utah 2d 106, 417 P.2d 121
(1966).

COLLATERAL REFERENCES

Brigham Young Law Review. - "Utah's
Business Name Statutes: An Invitation to Litigation," 1983 B.Y.U. L. Rev. 795.
Am. Jur. 2d. - 13 Am. J ur. 2d Building and
Loan Associations § 7.

7-7-7.

Conversion

C.J.S. - 12 C.J.S. Building and Loan Associations, Savings and Loan Associations, and
Credit Unions § 14.
Key Numbers. - Building and Loan Associations <S=a4.

of associations.

(1) Any state or federal mutual association and any federal capital stock
association may convert to a state capital stock association, and any state or
federal capital stock association and any federal mutual association may
convert to a state mutual association upon an equitable basis subject to the
laws and rules governing the converting association, the approval of the
commissioner, the approval of the members or stockholders of the converting
association, and any rules adopted by the commissioner under this subsection.
(a) Upon receipt of the approval of a proposed conversion from the
commissioner, a converting association may, under the supervision of the
supervisor, carry out the plan of conversion. A record of all acts and
proceedings taken by the board of directors of the converting association in
carrying out the proposed conversion shall be filed with the supervisor.
(b) Upon the issuance to an applicant of a certificate of conversion, the
corporate existence of the converting applicant shall not terminate, but
the applicant shall be a continuation of the entity so converted. All
property of the converting applicant, including its rights, titles, and
interests in and to all property of whatever kind, whether real, personal,
or mixed, things in action, and every right, privilege, interest and asset of
any conceivable value or benefit then existing, or pertaining to it, or which
would inure to it, immediately, by operation of law and without any
conveyance or transfer and without any further act or deed, shall vest in
and remain the property of the converted applicant, and the same shall
have, hold, and enjoy that property in its own right as fully and to the
same extent as that property was possessed, held, and enjoyed by the
converting applicant before the conversion, and the converted applicant,
upon issuance of the certificate of the conversion, shall continue to have
and succeed to all the rights, obligations, and relations of the converting
applicant. Pending actions and other judicial proceedings to which the
converting applicant is a party shall not be abated or discontinued by
reason of the conversion, but may be prosecuted to final judgment, order,
or decree in the same manner as if conversion had not occurred, and the
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converted applicant may continue the actions in its new corporate name.
Any judgment, order, or decree may be rendered for or against it which
might have been rendered for or against the converting applicant involved
before the conversion in the proceedings.
(c) A conversion carried out under this Subsection (1) is effective on the
date that all provisions of this chapter and the rules adopted under it have
been complied with and a certificate of conversion has been issued by the
commissioner.
(d) In adopting rules or issuing orders in connection with the conversion
of an association, the commissioner shall ensure that:
(i) accurate and adequate disclosure of the terms and effects of
plans of conversion are provided to purchasers of capital stock in
resulting associations, including account holders of converting mutual
associations;
(ii) adjustments are made in plans of conversion to be effected by
way of merger or holding company acquisition necessary or appropriate to accomplish the purposes of this section;
(iii) plans of conversion and proxy statements, offering circulars
and related instruments and actions implementing those plans are
subject to review and approval by the appropriate supervisory authorities;
(iv) the capital stock issued as a part of conversion is fairly and
independently valued and priced;
(v) the capital stock is allocated and distributed fairly and without
employment of manipulative or deceptive devices;
(vi) appropriate provision is made regarding fractional share interest and minimum capital stock purchase requirements; and
(vii) plans of conversion are adopted and implemented in such form
and manner that stability and continuity of management are encouraged and that the stability, safety, and soundness of associations and
other financial institutions are not impaired. In no event shall any
rule or order issued by the commissioner regarding the conversion of
an association make it more difficult for an association subject to those
rules or orders to implement conversion than for an association
subject only to federal laws and regulations.
(e) A conversion proposed by a domestic association shall, after approval by the commissioner, be submitted to the members or stockholders
at an annual meeting or at a special meeting called to consider that action.
The conversion must have the approval of a majority of the total votes
eligible to be cast by members or stockholders at the meeting. Notice shall
be given of any meeting at which a conversion is to be considered. The
notice shall expressly state that a proposed conversion will be submitted
for approval or disapproval, include a full and accurate description of the
plan of conversion and all other matters to be brought before the meeting,
state that a proxy for the meeting given previously is revocable, and state
the time, date, and place of the meeting. The notice shall be mailed at least
20 days prior to the date of the meeting to each voting member or
stockholder of the converting association addressed to his address shown
on the records of the association and to the supervisor or commissioner.
(f) If the commissioner finds that a conversion proceeding has been
completed in accordance with the requirements of this section and any
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other applicable law and rules, he shall issue to the applicant a certificate
of conversion, attaching as a part of the certificate a copy of the charter,
articles of incorporation, articles of association, or similar instrument. The
commissioner shall also cause the same to be filed with the Division of
Corporations and Commercial Code.
(2) Any state mutual or state capital stock association eligible under federal
law or regulations to become a federal association may convert to a federal
association by following the procedure outlined in this Subsection (2).
(a) At any regular meeting or at any special meeting of the members or
stockholders of the association called to consider the action and held in
accordance with the laws governing the association, the members or
stockholders by majority vote of those present or voting by proxy may
declare by resolution the determination to convert the association into a
federal association.
(b) A copy of the minutes of the meeting of the members or shareholders
verified by the affidavit of the president or vice president and the secretary
of the meeting shall be, within ten days after the meeting, filed with the
commissioner. This verified copy of the minutes of the meeting, when so
filed, shall be presumptive evidence of the holding of the meeting and of
the action there taken by the members or stockholders.
(c) Within a reasonable time and without any unnecessary delay after
the adjournment of the meeting of shareholders, the association shall take
such action as may be necessary under requirements of the Office of Thrift
Supervision or other federal agency to make it a federal association, and
within ten days after receipt of the federal charter there shall be filed with
the commissioner a copy of the charter or a certificate showing the
organization of the association as a federal association, certified by or on
behalfofthe Office of Thrift Supervision or other federal agency. Upon the
filing of these instruments the association shall cease to be a state
association and shall thereafter be a federal association.
(d) Upon completion of a conversion to a federal association, the
corporate existence of the converting association shall not terminate, but
the association shall be a continuation of the entity so converted. All
property of the converting association, including its rights, titles, and
interests in and to all property of whatever kind, whether real, personal,
or mixed, things in action, and every right, privilege, interest, and asset of
any conceivable value or benefit then existing, or pertaining to it, or which
would inure to it, immediately, by operation of law and without any
conveyance or transfer and without any further act or deed, shall vest in
and remain the property of the converted association, and the same shall
have, hold, and enjoy that property in its own right as fully and to the
same extent as that property was possessed, held, and enjoyed by the
converting association, and the converted association shall continue to
have and succeed to all the rights, obligations, and relations of the
converting association. All pending actions and other judicial proceedings
to which the converting association is a party shall not be abated or
discontinued by reason of the conversion, but may be prosecuted to final
judgment, order, or decree in the same manner as if the conversion had not
been made, and the converted association may continue the actions in its
new corporate name. Any judgment, order, or decree may be rendered for
or against it which might have been rendered for or against the converting
association before the conversion involved in the proceedings.
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(e) Upon the completion of a conversion to a federal association, the
converted association shall cease to be supervised by the commissioner or
by this state except as a federal association.
History: C. 1953, 7-7-7, enacted by L.
1981,ch.16,§ 7;1984,ch.66,§
13;1994,ch.
200, § 46.
Amendment Notes. - The 1994 amendment, effective June 1, 1994, in Subsection
(2)(c),substituted "Office of Thrift Supervision"

and "Office of Thrift Supervision or other federal agency'' for "Federal Home Loan Bank
Board" and made stylistic changes.
Cross-References. - Division of Corporations and Commercial Code, Title 13, Chapter
la.

COLLATERAL REFERENCES
Am. Jur. 2d. - 13 Am. Jur. 2d Building and
Loan Associations §§ 14, 15.
C.J.S. - 12A C.J.S. Building and Loan Associations, Savings and Loan Associations, and
Credit Unions § 145.

7-7-8. Reorganization,
ciation.

Key Numbers. - Building and Loan Associations e=>43.

merger or consolidation

of asso-

Under a plan adopted by the board of directors and approved by the
commissioner, an association may reorganize or merge or consolidate with any
other corporation or financial institution. The corporate continuity of the
resulting corporation shall possess the same incidents as that of a converted
institution which has converted in accordance with this chapter.
History: C. 1953, 7-7-8, enacted by L.
1983, ch. 8, § 71; L. 1984 (2nd S.S.), ch. 5,
§ 14.
Repeals and Reenactments.
- Laws

1983, ch. 8, § 71 repeals former § 7-7-8, as
enacted by Laws 1981, ch. 16, § 7, relating to
reorganization, merger or consolidation of associations, and enacts the present section.

COLLATERAL REFERENCES
Am. Jur. 2d. - 13 Am. Jur. 2d Building and
Loan Associations § 13.
C.J.S. - 12A C.J.S. Building and Loan Associations, Savings and Loan Associations, and

7-7-9. Dissolution

Credit Unions §§ 144 to 148.
Key Numbers. - Building and Loan Associations e=>43, 44.

of association.

(1) An association may, at any special meeting of the members or stockholders called to consider such action, terminate its existence in accordance with
the provisions of this section upon a vote of not less than a two-thirds majority
of the total number of votes of members or stockholders eligible to be cast.
(2) Upon the vote required under Subsection (1), a certificate of dissolution,
which shall state the vote cast in favor of dissolution, shall be signed by two
officers of the association and acknowledged before an officer competent to take
acknowledgments of deeds. The certificate shall be filed with the commissioner.
He shall examine the association and, if he finds that it is not in an impaired
condition, shall note upon the certificate of dissolution that it is not in an
impaired condition and that he approved the dissolution. The commissioner
shall place a copy of the certificate in the permanent files of his office, file a copy
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with the Division of Corporations and Commercial Code, and return a copy to
the parties filing the same.
(3) Upon this approval, the association shall be dissolved and shall cease to
carry on business; nevertheless, shall continue as a corporate entity for the sole
purpose of paying, satisfying, and discharging existing liabilities and obligations, collecting and distributing assets, and doing all other acts required to
adjust, wind up, and dissolve its business and affairs.
(4) The directors in office at the time of the vote of dissolution shall act as
trustees for liquidation as provided in this section. They shall proceed as
quickly as practicable to wind up the affairs of the association. For that
purpose they shall exercise all the powers of the dissolved association and,
without prejudice to the generality of their authority, may fill vacancies, elect
officers, carry out the contracts, make new contracts, borrow money, mortgage
or pledge the property, sell its assets at public or private sale, or compromise
claims in favor of or against the association. They may also apply assets to the
discharge of liabilities, distribute any remaining assets either in cash or in
kind among savings account members of a mutual association or stockholders
of a capital stock association according to their respective pro rata interests
after paying or adequately providing for the payment of other liabilities, and
perform all acts necessary or expedient to the winding up of the association. All
deeds or other instruments shall be in the name of the association and
executed by the president or a vice president and the secretary or an assistant
secretary. The board of directors shall also have power to exchange or
otherwise dispose of or to put in trust all, or substantially all, or any part of the
assets, upon such terms and conditions and for such consideration, which may
be money, stock, bonds, shares, or accounts of any insured association, or of any
federal association, or other instruments for the payment of money, or other
property, or other considerations, as the board of directors considers reasonable or expedient. The directors may distribute the consideration or the
proceeds thereof, or trust receipts, or certificates of beneficial interest among
the savings account members or savings account holders in proportion to their
pro rata interests therein. In the absence of fraud, any determination of value
made by the board of directors for any such purposes shall be conclusive.
(5) The association, during the liquidation of the assets of the association by
the board of directors, shall continue to be subject to the supervision of the
commissioner and supervisor, and the board of directors shall report the
progress of the liquidation to the commissioner or supervisor periodically as
they may require. Upon completion ofliquidation, the board of directors shall
file with the commissioner a final report and accounting of the liquidation. The
approval of the report by the commissioner shall operate as a complete and
final discharge of the board of directors and each member or stockholder
thereof in connection with the liquidation of the association. No such dissolution or any action of the board of directors in connection therewith shall impair
any contract right between the association and any borrower or other person or
persons or the vested rights of any member or savings account holder of the
association.
History: C. 1953, 7-7-9, enacted by L.
1981, ch. 16, § 7; 1984, ch. 66, § 14; 1984
(2nd S.S.), ch. 5, § 15.

Cross-References. - Division of Corporations and Commercial Code, Title 13, Chapter
la.
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NOTES TO DECISIONS
Exclusivity of provisions.
Method provided by former statute for dissolution of building and loan associations was
exclusive; and application by shareholder or

member for receiver should have been denied.
Union Sav. & Inv. Co. v. District Court, 44 Utah
397, 140 P. 221, 1917AAnn. Cas. 821 (1914).

COLLATERAL REFERENCES
Am. Jur. 2d. - 13 Am. J ur. 2d Building and
Loan Associations § 98 et seq.
C.J.S. - 12A C.J.S. Building and Loan Associations, Savings and Loan Associations, and
Credit Unions § 129.

7-7-10.

Key Numbers. - Building and Loan Associations e=, 45.

Meetings of mutual association
-Notice.

members-Voting

(1) An annual meeting of the members of each mutual association shall be
held at the time and place fixed in the bylaws of the association. Special
meetings may be called as provided in the bylaws.
(2) The members entitled to vote at any meeting of the members shall be
those who are members of record at the end of the calendar month next
preceding the date of the meeting of members, except those who have ceased to
be members. The number of votes which members shall be entitled to cast shall
be in accordance with the books on the date determinative of entitlement to
vote.
(3) In the determination of all questions requiring action by the members,
each member shall be entitled to cast one vote, plus an additional vote for each
$100 or fraction thereof of the withdrawal value of savings accounts, if any,
held by the member. No member, however, may cast,more than 50 votes.
(4) At any meeting of the members, voting may be in person or by proxy, but
no proxy shall be eligible to be voted at any meeting unless the proxy has been
filed with the secretary of the association, for verification, at least five days
before the date of the meeting. Every proxy shall be in writing and signed by
the member or his duly authorized attorney in fact and, when filed with the
secretary, shall, if so specified in the proxy, continue in force from year to year
until revoked by a writing duly delivered to the secretary or until superseded
by subsequent proxies.
(5) At an annual meeting or at any special meeting of the members, any
number of members present in person or by proxy eligible to be voted
constitutes a quorum. A majority of all votes cast at any meeting of members
shall determine any question unless this chapter specifically provides otherwise.

(6) No notice of annual meetings of members need be given to members.
Notice of each special meeting of members shall state the purpose for which the
meeting is called, the place of meeting, and the time when it shall convene, and
shall be published once a week for two consecutive calendar weeks (in each
instance, on any day of the week) before the date on which the special meeting
shall convene, in a newspaper of general circulation in the county in which the
home office of the association is located. In addition to publication of the notice,
a copy of the notice shall be posted in a conspicuous place in all offices of the
association during the 30 days immediately preceding the date on which the
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special meeting convenes; provided, however, that if all the members entitled
to vote, vote in favor of an action at any meeting of the members, no notice need
be given.
History: C. 1953, 7-7-10, enacted by L.
1981, ch. 16, § 7; L. 1985, ch. 244, § 12.
COLLATERAL REFERENCES
C.J.S. - 12 C.J.S. Building and Loan Associations, Savings and Loan Associations, and
Credit Unions § 39.

Key Numbers. - Building and Loan Asso•
ciations <S=>6.

7-7-11. Meetings of stock association
ing - Notice.

1

stockholders

-Vot-

(1) An annual meeting of the stockholders of each capital stock association
shall be held at the time and place fixed in the bylaws of the association.
Special meetings may be called as provided in the bylaws.
(2) The stockholders entitled to vote at any meeting of the stockholders shall
be those who are stockholders of record on a date fixed in advance by the board
of directors. The record date shall be not more than 60 days and not less than
20 days before the date of the meeting. If the board of directors fails to fix the
date by the 20th day preceding the meeting, the record date shall be the 20th
day preceding the meeting. When a determination of stockholders entitled to
vote at any meeting has been made as provided in this section, the determination shall apply to any adjournment of the meeting.
(3) In the determination of all questions requiring action by the stockholders, each stockholder shall be entitled to cast one vote for each share of voting
stock recorded in his name on the books of the association on the record date
fixed as provided in this section. The articles of incorporation or bylaws of an
association may, but need not, provide that at each election for directors every
stockholder entitled to vote at the election has the right to vote the number of
shares owned by him for as many persons as there are directors to be elected
and for whose election he has a right to vote or to cumulate his votes by giving
one candidate as many votes as the number of the directors to be elected
multiplied by the number of his shares shall equal, or by distributing the votes
on the same principle among any number of candidates.
(4) At any meeting of the stockholders and members, voting may be in
person or by proxy, but no proxy shall be eligible to be voted at any meeting
unless the proxy shall have been filed with the secretary of the association, for
verification, at least five days before the date of the meeting. Every proxy shall
be in writing and signed by the stockholder or member or his duly authorized
attorney-in-fact and, when filed with the secretary, shall, if so specified in the
proxy, continue in force from year to year until revoked by a writing duly
delivered to the secretary or until superseded by subsequent proxies.
(5) At an annual meeting or at any special meeting of the stockholders, a
majority of the outstanding shares of the association entitled to vote, represented in person or by proxy, constitutes a quorum. A majority of all votes cast
at any meeting of stockholders shall determine any question unless this
chapter specifically provides otherwise.
(6) A capital stock association may by its articles of incorporation or bylaws
grant membership rights to one or more classes of persons who are either
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borrowers from or have savings accounts with the association. Each such
member may, but need not, be given the right to vote as a member and, if given
that right, shall enjoy the same voting rights as a holder of one share of capital
stock.
(7) No notice of annual meetings of stockholders need be given. Notice of
each special meeting of stockholders shall state the purposes for which the
meeting is called, the place of meeting, and the time when it shall convene, and
shall be delivered not less than ten nor more than 50 days before the date of the
meeting, either personally or by mail, to each stockholder of record entitled to
vote at such meeting; provided, however, that if all the stockholders entitled to
vote, vote in favor of an action at any meeting of the stockholders, no notice
need be given. If mailed, notice is considered to be delivered when deposited in
the United States mail addressed to the stockholder at his address as it
appears on the stock transfer books of the association, with postage on the
notice prepaid.
History: C. 1953, 7-7-11, enacted by L.
1981, ch. 16, § 7; 1985, ch. 244, § 13.
COLLATERAL REFERENCES

C.J.S. -· 12 C.J.S. Building and Loan Associations, Savings and Loan Associations, and
Credit Unions § 39.

Key Numbers. - Building and Loan Associations e:a 6.

7-7-12. Inspection of books and records-Confidentiality
- Communication between members or stockholders.
(1) Every member, stockholder, or borrower of an association shall have the
right to inspect, upon paying any costs of retrieval or reproduction and upon
reasonable notice and during regular business hours:
(a) the books and records of the association which do not contain any
confidential information relating to a loan, savings account, or voting
rights of another member, stockholder, or borrower; and
(b) such books and records of the association as pertain to his own loan,
savings account, or the determination of his voting rights. Otherwise, the
right of inspection and examination of the books, accounts, and records
shall be limited to:
(i) the commissioner and supervisor, or their duly authorized
representatives;
(ii) persons authorized to act for the association;
(iii) any federal or state instrumentality or agency authorized to
inspect or examine the books and records of an insured association;
(iv) the Office of Thrift Supervision, the Federal Deposit Insurance
Corporation, or their successor agencies; and
(v) any person acting under authority of a court of competent
jurisdiction.
(2) Except as otherwise stated in this section, the books and records
pertaining to the accounts, loans, and voting rights of savers, borrowers,
members, and stockholders shall be kept confidential by the association, its
directors, officers, and employees, and by the commissioner, the supervisor,
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and their examiners and representatives, unless disclosure is expressly or
impliedly authorized by the saver, borrower, member, or stockholder.
(3) Each member or stockholder of an association has the right to communicate with other members or stockholders of the same association with
reference to any question pending or to be presented for consideration at a
meeting of the members or stockholders. A member or stockholder, in order to
communicate with other members or stockholders, shall submit to the association a request, subscribed by him, which includes:
(a) his full name and address;
(b) the nature and extent of his interest in the association at the time
his application for communication is made;
(c) a statement of the reasons for and purposes of the communication
and that the communication is not for any reason other than the business
welfare of the association;
(d) a copy of the communication; and
(e) if the communication concerns a question to be raised at a meeting
of the members or stockholders of the association, the date of the meeting
at which the matter will be presented.
(4) Within ten days after receipt of the request referred to in Subsection (3)
the association shall notify the requesting member or stockholder of:
(a) the approximate number of the members or stockholders and the
estimated amount of the reasonable costs and expenses of mailing the
communication; or
(b) its determination to refuse the request and the specific reasons for
its refusal, including its determination whether or not the request has
been made for a proper purpose.
Unless the association has refused the request, it shall, within seven days
after receipt of the sum specified by it under this subsection and sufficient
copies of the communication, mail the communication to all its members or
stockholders.
(5) If a request referred to in Subsection (3) is refused by an association, the
requesting member or stockholder may submit his request and the refusal
thereof to the supervisor for review. The supervisor may issue an order denying
the request or, if he finds the request is not for any reason other than the
business welfare of the association and is in all other respects proper, granting
the request and directing the association to mail the communication to all its
members or stockholders in accordance with the provisions of Subsection (4).
(6) Insofar as the provisions of this section are not inconsistent with federal
law, such provisions shall apply to federal associations whose home officesare
located in this state, and to the members or stockholders thereof except that
any review of a refusal by an association under Subsection (4) shall be tendered
to the Office of Thrift Supervision or successor federal agency in the case ofa
federal association.
History: C. 1953, 7-7-12, enacted by L.
1981,ch.16,§ 7;1987,ch.220,§
3;1994,ch.
200, § 47.
Amendment Notes. - The 1994 amendment, effective June 1, 1994, substituted "the
Office of Thrift Supervision, the Federal Deposit Insurance Corporation, or their successor
agencies" for "any insurer of accounts of the

association, approved by the commissioner"in
Subsection (l)(b)(iv); inserted the designation
for Subsection (2) and redesignated the remaining subsections accordingly; substituted "Office
of Thrift Supervision or successor federal
agency" for "Federal Home Loan Bank Board"
in Subsection (6); and made stylistic changes.
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COLLATERAL REFERENCES

Am. Jur. 2d. - 13 Am. Jur. 2d Building and
Loan Associations § 18.
C.J.S. - 12 C.J.S. Building and Loan Associations, Savings and Loan Associations, and
Credit Unions § 40.

7-7-13.

Key Numbers. - Building and Loan Associations <P 6(2).

Board of directors - Number - Election - Qualifications - Disqualification
- Terms - Vacancies - Removal.

(1) The business of the association shall be directed by a board of directors
of not less than five nor more than 15 individuals, who are at least 21 years of
age, elected by the members or stockholders by a plurality of the votes of the
members or stockholders present or voting by proxy, at a duly called meeting
of members or stockholders. Directors are not required to be residents of this
state or members or stockholders of the association unless its articles of
incorporation or bylaws require it.
(2) Except with the written consent of the commissioner, no person who is a
bankrupt or who has been convicted of a criminal offense involving dishonesty
or a breach of trust, shall be eligible for election or shall serve as a director or
officer of an association. A director shall automatically cease to be a director
when he is adjudicated a bankrupt or is convicted of a criminal offense as
herein provided, but no action of the board of directors shall be invalidated
through the participation of the director in the action.
(3) The authorized number of directors determined by the members or
stockholders or specified in the articles of incorporation or bylaws within the
limits specified in this section may subsequently be increased or decreased
only by vote of the members or stockholders.
(4) In lieu of electing the whole number of directors at one time, the articles
of incorporation or bylaws of an association may provide that the directors be
divided into either two or three classes, each class to be as nearly equal in
number as possible. If divided into classes, the terms of office of directors of the
first class shall expire at the next annual meeting of members or stockholders;
those of the second class shall expire at the second annual meeting, and those
of the third class, if any, shall expire at the third annual meeting after the
election from which the terms began. At each annual meeting after the
classification, the number of directors equal to the number of directors whose
terms expire at the time of the meeting shall be elected to hold office until the
second succeeding annual meeting if there be two classes, or until the third
succeeding annual meeting if there be three classes.
(5) Any vacancy among directors, not filled by the members or stockholders,
may be filled by a majority vote of the remaining directors, though less than a
quorum, by electing a director to serve until the next annual meeting of the
members or stockholders, at which time a director shall be elected to fill the
vacancy. In the event of a vacancy on the board of directors from any cause, the
remaining directors shall have full power and authority to continue direction
of the association until the vacancy is filled.
(6) The term of office of each director shall extend for such time as may be
specified in the articles of incorporation or bylaws of the association or as may
be specified at the election of such director, unless the directors are classified
under Subsection (4) above.
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(7) At a meeting called expressly for that purpose, one or more directors or
the entire board of directors may be removed with or without cause, by a vote
of the majority of the total votes eligible to be cast by members or stockholders
at the meeting. In the case of an association having cumulative voting, if less
than the entire board is to be removed, no one of the directors may be removed
if sufficient votes are cast against his removal which, if then cumulatively
voted at an election of the entire board of directors, or, if there be classes of
directors, at an election of the class of directors of which he is a part, would be
sufficient to elect him.
History: C. 1953, 7-7-13, enacted
1981, ch. 16, § 7; 1983, ch. 8, § 72.

by L.

COLLATERAL REFERENCES
Utah Law Review. - Recent Developments
in Utah Law - Legislative Enactments Corporations, 1988 Utah L. Rev. 265.
Note, Utah's Statute Permitting Limits on
Corporate Directors' Liability: A Guide for Lawyers and Directors, 1988 Utah L. Rev. 847.
Am. Jur. 2d. - 13 Am. Jur. 2d Building and

Loan Associations § 38.
C.J.S. - 12 C.J.S. Building and Loan Associations, Savings and Loan Associations, and
Credit Unions §§ 20, 21.
Key Numbers. - Building and Loan Associations¢;, 23.

7-7-14.

officers, employees

Bonding of directors,
lection agents.

and col-

Each director, officer, and employee of an association shall, before entering
upon the performance of any duty, execute an individual bond with adequate
corporate surety payable to the association as an indemnity for any loss the
association may sustain of money or other property by or through any fraud,
dishonesty, forgery or alteration, larceny, theft, embezzlement, robbery, bur•
glary, hold-up, wrongful or unlawful abstraction, misapplication, misplacement, destruction or misappropriation, or any other dishonest or criminal act
or omission by the director, officer, employee, or agent. An association which
employs collection agents, who for any reason are not covered by a bond as
hereinabove required, shall provide for the bonding of each such agent in an
amount equal to at least twice the average monthly collection of the agent. No
bond coverage will be required of any agent which is a financial institution
insured by the Federal Deposit Insurance Corporation or other federal deposit
insurance agency. In lieu of individual bonds, a blanket bond, protecting the
association from loss through any such act or acts on the part of any such
director, officer, or employee, may be obtained. A true copy of every such
indemnity bond shall be on file at all times with the supervisor. Each bond
shall provide that a cancellation of the bond either by the surety or by the
insured shall not become effective unless and until 10 days notice in writing
first has been given to the supervisor, unless he has approved the cancellation
earlier.
History: C. 1953, 7-7-14, enacted by L.
1981, ch. 16, § 7; 1994, ch. 200, § 48.
Amendment Notes. - The 1994 amendment, effective June 1, 1994, substituted "other

federal deposit insurance agency" for "by the
federal savings and loan insurance corporation"
in the third sentence.

462

SAVINGS AND LOAN ASSOCIATIONS

7-7-15

COLLATERAL REFERENCES
C.J.S. - 12 C.J.S. Building and Loan Associations, Savings and Loan Associations, and
Credit Unions § 30.
A.L.R. - Concealment and misrepresentation by officer or employee of corporation as to

7-7-15.

previous embezzlement as affecting liability on
fidelity bond, 4 A.L.R.3d 1197.
Key NumbP.rs. - Building and Loan Associations e.> 23(1).

Fiduciary relationship of directors and officers to
association - Disclosure requirements - Prohibitions - Violations as misdemeanors.

(1) (a) Directors and officers occupy fiduciary relationships to the association of which they are directors or officers. No director or officer may
engage or participate, directly or indirectly, in any business or transaction
conducted on behalf of or involving the association, which would result in
a conflict of his own personal interests with those of the association which
he serves, unless:
(i) the business or transactions are conducted in good faith and are
honest, fair, and reasonable to the association;
(ii) a full disclosure of the business or transactions and the nature
of the director's or officer's interest is made to the board of directors;
(iii) the business or transactions are approved in good faith by the
board of directors, any interested director abstaining; and
(iv) the business or transactions do not represent a breach of the
officer's or director's fiduciary duty and are not fraudulent, illegal, or
ultra vires.
(b) Without limitation by any of the specific provisions of this section,
the supervisor may require the disclosure by directors, officers and
employees of their personal interest, direct or indirect, in any business or
transaction on behalf of or involving the association and of their control of
or active participation in enterprises having activities related to the
business of the association.
(2) The following express restrictions governing the conduct of directors and
officers of associations shall apply, but shall not be construed in any manner as
excusing those persons from the observance of any other aspect of the general
fiduciary duty owed by them to the association which they serve:
(a) No officer or director of an association may, without the prior written
approval of the commissioner, serve as a director or officer of another
savings institution, the principal office of which is located in the same
community as an office of the association, unless he served as director or
officer of both institutions before the effective date of this act.
(b) A director may not receive remuneration as a director, except
reasonable fees for service as a director or for service as a member of a
committee of directors. This subsection does not prohibit or in any way
limit any right of a director who is also an officer, employee, or attorney for
the association to receive compensation for service as an officer, employee,
or attorney.
(c) No director or officer may have any interest, directly or indirectly, in
the proceeds of a loan or investment or of a purchase or sale made by the
association, unless the loan, investment, purchase, or sale is authorized
expressly by resolution of the board of directors, and unless the resolution
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is approved by vote of at least two-thirds of the directors authorized of the
association, any interested director taking no part in the vote.
(d) No director or officer may have any interest, direct or indirect, in the
purchase at less than its face value of any evidence of a savings account,
deposit or other indebtedness issued by the association.
(e) An association or a director, officer, or employee of an association
may not require, as a condition to the granting of any loan or the extension
of any other service by the association, that the borrower or any other
person undertake a contract of insurance or any other agreement or
understanding with respect to the furnishing of any other goods or
services, with any specific company, agency, or individual.
(f) No officer or director acting as proxy for a member or stockholder of
an association may exercise, transfer, or delegate the proxy vote or votes
in consideration of a private benefit or advantage, direct or indirect,
accruing to himself, nor may he surrender control or pass his office to any
other for any consideration of a private benefit or advantage, direct or
indirect. The voting rights of members and directors may not be the
subject of sale, barter, exchange, or similar transaction, either directly or
indirectly. Any officer or director who violates this subsection shall be held
accountable to the association for any increment.
(g) No director or officer may solicit, accept, or agree to accept, directly
or indirectly, from any person other than the association any gratuity,
compensation or other personal benefit for any action taken by the
association or for endeavoring to procure any such action.
(h) Any person violating any of the specific prohibitions set forth in
Subsections (a) through (g) is guilty of a class C misdemeanor.
History: C. 1953, 7-7-15, enacted by L.
1981,ch.16,§
7;1983,ch.8,§
73;1989,ch.
267, § 32.
"Effective date of this act." - The term
"effective date of this act," at the end of Subsec-

tion (2)(a), means the effective date of Laws
1981, ch. 16, i.e., July 1, 1981.
Cross-References. - Sentencing for misdemeanors, §§ 76-3-201, 76-3-204, 76-3-301.

NOTES TO DECISIONS
ANALYSIS

Duties and liabilities of officers.
- Misleading investors.
Presumption of performance of duty.
Duties and liabilities of officers.
-Misleading
investors.
The association and its directors owed to
investors a duty to refrain from any activity
which would mislead them to their prejudice.
Accordingly, a complaint which showed a
scheme on the part of defendant directors to
acquire plaintiffs' certificates for amounts considerably less than was due on them; dissemi-

nation of false information; creation of a sham
and fictitious market; purchase of the certificates through undisclosed agents, etc., showed
a clear case of over-reaching, and stated a cause
of action. Nunnelly v. First Fed. Bldg. & Loan
Ass'n, 107 Utah 347, 154 P.2d 620 (1944),
rehearing denied, 107 Utah 379, 159 P.2d 141
(1945).
Presumption of performance of duty.
It would be presumed that commissioner and
the association's directors, officers and agents
have performed their statutory duties. Union
Sav. & Inv. Co. v. District Court, 44 Utah 397,
140 P. 221, 1917AAnn. Cas. 821 (1914).
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COLLATERAL REFERENCES

C.J.S. - 12 C.J.S. Building and Loan Associations, Savings and Loan Associations, and
Credit Unions § 26.

7-7-16.

Depositories

Key Numbers. ciations <S:=>23(7).

Building and Loan Asso-

used by associations.

No association shall deposit any of its funds except with a depository
approved by a vote of the directors of the association, any director who is an
officer, partner, director, or trustee of the depository so designated taking no
part in the vote.
History: C. 1953, 7-7-16, enacted by L.
1981, ch. 16, § 7.

7-7-17.

Indemnification
ees.

of directors, officers and employ-

A person who is made a party in or threatened by any action, suit or
proceeding, judicial or administrative, civil or criminal, by reason of his or her
being or having been a director, officer or employee of an association shall be
indemnified or reimbursed by the association for reasonable expenses, including but not limited to attorney's fees, actually incurred by him or her in
connection with that action, suit or proceeding, instituted or threatened,
except that no person need be so indemnified or reimbursed, and a person may
be required to return any advancement or allowance for indemnification which
may have been made by the association in advance of final disposition, in
relation to such an action, suit or proceeding in which and to the extent that he
finally is adjudicated to have been guilty of a breach of good faith, to have been
negligent in the performance of his duties or to have committed an action or
failed to perform a duty for which there is a common law or a statutory
liability; though a person may be indemnified or reimbursed for: (1) amounts
paid in compromise or settlement of any action, suit or proceeding, including
reasonable expenses incurred in connection therewith; or (2) reasonable
expenses including fines and penalties, incurred in connection with a criminal
or civil action, suit or proceeding in which the person has been adjudicated
guilty, negligent or liable, if it is determined by the board of directors that the
person was acting in good faith and in what he believed to be the best interests
of the association and without knowledge that the action was illegal, and if the
indemnification or reimbursement is approved at an annual or special meeting
of the members or stockholders by a majority of the votes eligible to be cast.
Amounts paid to the association, whether pursuant to judgment or settlement,
by any person within the meaning of this section shall not be indemnified or
reimbursed in any case.
History: C. 1953, 7-7-17, enacted
1981, ch. 16, § 7.

by L.
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Operating or management

contract terms.

No association shall make any operating or management contract with any
person or persons extending for more than 10 years, except with the approval
of the supervisor.
History: C. 1953, 7-7-18, enacted
1981, ch. 16, § 7.

7-7-19.

by L.

Record and accounting
of assets.

requirements

-Valuation

(1) Every association shall keep at the home office correct and complete
books of accounts, membership or stockholder records, and minutes of the
proceedings of members, stockholders, and directors. Complete records of all
business transacted at the home office shall be maintained at the home office.
Control records of all business transacted at each branch office or agency shall
be maintained at the home office.
(2) Each branch office shall keep detailed records of all transactions at that
branch office and shall furnish full control records to the home office.
(3) Each agent of an association shall prepare an original record of each
business transaction of the association conducted by the agent and shall report
promptly to the home office. Complete detailed permanent records of the
transactions are not required to be maintained at the agency, but may be
maintained at a branch or home office of the association.
(4) Every association shall close its books at the close of business at least
annually or more often if required for all associations by the commissioner.
(5) No association by any system of accounting or any device of bookkeeping
shall, either directly or indirectly, enter any of its assets upon its books in the
name of any other person, partnership, association, or corporation or under
any title or designation that is not fairly descriptive of the assets.
(6) The commissioner, after a determination of value made in accordance
with this chapter, may order that assets, individually or in the aggregate, to
the extent that the assets are overvalued on an association's books, be charged
off, or that a special reserve or reserves equal to the overvaluation be set up by
transfers from undivided profits or reserves.
(7) An association shall not carry any real estate on its books at a sum in
excess of the total amount invested by the association on account of that real
estate, including advances, costs, and improvements but excluding accrued but
uncollected interest.
(8) Every association shall have appraised each parcel of real estate
acquired at the time of acquisition. The report of each such appraisal shall be
submitted in writing to the board of directors and shall be kept in the records
of the association.
(9) Every association shall maintain complete loan and investment records
in a manner satisfactory to the commissioner. Each record of a real estate loan
or other secured loan or investment shall contain documentation to the
satisfaction of the commissioner of the type, adequacy and complexion of the
security.
(10) Every mutual association shall maintain membership records, which
shall show the name and address of the members, the status of each member
as a savings account holder, or an obligor, or a savings account holder and
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obligor, and the date membership began. In the case of a member holding a
savings account, the association shall obtain a savings account contract, which
may be a signature card, containing the signature of each holder of the account
or his duly authorized representative, and shall preserve the contract in the
records of the association.
(11) Every capital stock association shall maintain a register of investors
and stock transfers which shows the name and address of the stockholder, the
type of stock and voting status of the stockholder, and the date each share of
stock was acquired.
(12) Every association shall use such forms and keep such records, including
without limitation, those of its members or stockholders, as the commissioner
may from time to time require.
History: C. 1953, 7-7-19, enacted by L.
1981,ch. 16, § 7; 1994,ch. 200, § 49.
Amendment Notes. - The 1994 amendment, effective June 1, 1994, deleted former
Subsection (7) which read "Bonds or other in-

7-7-20.

Reserve

terest bearing obligations purchased by an association shall not be carried on its books at
more than the cost thereof" and renumbered
the remaining subsections accordingly.

and net worth requirements.

Each association shall establish and maintain reserve and net worth
accounts prescribed by the commissioner by rule. Reserve and net worth
requirements thus established may not exceed those required by the Office of
Thrift Supervision, the Federal Deposit Insurance Corporation, or their
successor federal agencies.
History: C. 1953, 7-7-20, enacted by L.
1983, ch. 8, § 74; 1994, ch. 200, § 50.
Repeals and Reenactments.
- Laws
1983, ch. 8, § 74 repeals former § 7-7-20, as
enacted by Laws 1981, ch. 16, § 7, relating to
general reserve and net worth accounts, and
enacts the present section.
Amendment Notes. - The 1994 amend-

ment, effective June 1, 1994, substituted "Office
of Thrift Supervision" for "Federal Home Loan
Bank Board" and "Federal Deposit Insurance
Corporation" for "Federal Savings and Loan
Insurance Corporation" and inserted "or their
successor federal agencies" at the end of the
section.

COLLATERAL REFERENCES

Am. Jur. 2d. - 13 Am. Jur. 2d Building and
Loan Associations § 50.
C.J.S. - 12 C.J.S. Building and Loan Associations, Savings and Loan Associations, and
Credit Unions § 58.

7-7-21.

Key Numbers. - Building and Loan Associations <S=>19.

Powers of associations.

(1) Every association incorporated or operating under the provisions of this
chapter shall have all the powers enumerated, authorized, and permitted by
this chapter and such other rights, privileges, and powers as may be incidental
to or reasonably necessary or appropriate for the accomplishment of the objects
and purposes of the association.
(2) Among others, and except as otherwise limited by the provisions of this
chapter, every association shall have the following powers:
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(a) to have perpetual existence, to adopt and use a corporate seal, which
may be affixed by imprint, facsimile, or otherwise; and to adopt and amend
bylaws as provided in this chapter;
(b) to sue, be sued, complain, and defend in any court;
(c) to acquire, hold, sell, dispose of, and convey real and personal estate
consistent with the association's objects and powers, to mortgage, pledge,
or lease any real or personal estate, and to take property by gift, devise, or
bequest;
(d) if and when an association is not a member of a federal home loan
bank, to borrow from sources, individual or corporate, in addition to its
savings liability and other accounts, not more than an aggregate amount
equal to 25% of its assets on the date of borrowing. If and when an
association is a member of a federal home loan bank, to borrow from
sources, individual or corporate, in addition to its savings liability and
other accounts, not more than an aggregate amount equal to 60% of its
assets on the date of borrowing or a greater amount approved by the
commissioner to insure parity between state chartered savings and loan
associations and federal associations. It is not a violation of this sectionif
the borrowing limits are exceeded because of a subsequent reduction in
assets of an association. Any association may borrow such additional sums
as the commissioner may approve in writing. All such loans and advances
may be secured by property of the association, may be made with
convertible features, and may be evidenced by such notes, bonds, debentures, commercial paper, bankers' acceptances, or other obligations or
securities (except capital stock and capital certificates) as may be generally authorized by the commissioner, except that no authorization shall be
required for securities guaranteed under Sectio·n 306(g) of the National
Housing Act of 1934;
(e) to issue and sell, directly or through underwriters, capital certificates containing a stated maturity date which represent nonwithdrawable
capital contributions, and constitute part of the reserves and net worth of
the association. These certificates shall have no voting rights, shall be
subordinate to all savings accounts, debt obligations, and claims of
creditors of the association and shall constitute a claim in liquidation
against any reserves, surplus, and other net worth accounts remaining
after the payment in full of all savings accounts, debt obligations, and
claims of creditors. The capital certificates shall be entitled to the payment
of earnings prior to the allocation of any income to surplus or other net
worth accounts of the association and may be issued with a fixed rate of
earnings or with a prior claim to distribution of a specified percentage of
any net income remaining after required allocations to reserves, or a
combination thereof. Losses shall be charged against capital certificates
only after reserves, surplus, and other net worth accounts have been
exhausted;
(f) to appoint and remove such officers, agents, and employees as its
business shall require and to provide them suitable compensation; to enter
into employment contracts not to exceed ten years without the consent of
the supervisor; to provide for life, health, and casualty insurance for
officers and employees, and to adopt and operate reasonable bonus and
incentive plans and retirement benefits for those officers and employees;
and to provide for indemnification of its officers, employees, and directors
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as required or permitted in this chapter, whether by insurance or otherwise;
(g) to obtain and maintain insurance of its deposits by the Federal
Deposit Insurance Corporation or other federal deposit insurance agency;
(h) to qualify as and become a member of any federal home loan bank;
(i) to act as fiscal agent of the United States, and, when so designated
by the Secretary of the Treasury, to perform, under such regulations as he
may prescribe, all such reasonable duties as fiscal agent of the United
States as he may require; and to act as agent for any instrumentality of
the United States; and when so designated by the state treasurer or other
appropriate state officer, to act as agent of this state or any instrumentality thereof;
(j) to become a member of, deal with, maintain reserves or deposits
with, or make reasonable payments or contributions to any organization
or instrumentality, government or private, to the extent that the organization or instrumentality assists in furthering or facilitating the association's purposes, powers, services, or community responsibilities, and to
comply with any reasonable requirements or conditions of eligibility;
(k) to act as depository for receipt of payments offederal or state taxes
and loan funds, and satisfy any federal or state statutory or regulatory
requirements in connection therewith, including pledging of assets as
collateral, payment of earnings at prescribed rates, and, notwithstanding
any other provision of this chapter, issuing the account subject to rights of
immediate withdrawal;
(1) to sell or assign any loan, including any participating interest
therein, at any time;
(m) to service loans and investments for others;
(n) to act and receive compensation as trustee of any trust created or
organized in the United States and forming a part of a stock bonus,
pension, or profit-sharing plan which qualifies or qualified for specific tax
treatment under Section 401 of the Internal Revenue Code of 1986, and to
act as trustee or custodian of an individual retirement account within the
meaning of Section 408 of that code. All funds held in fiduciary capacity by
any such association under the authority of this subsection may be
commingled and consolidated for appropriate purposes of investment, so
long as records reflecting each separate beneficial interest are maintained
by the fiduciary, unless that responsibility is lawfully assumed by another
appropriate party;
(o) to act as assignee, agent, receiver, trustee, executor, administrator,
conservator, guardian, custodian, personal representative, or in any other
fiduciary capacity, and to execute trusts of every description not inconsistent with law, and to receive reasonable compensation therefor. An
association exercising trust or other fiduciary powers under this subsection shall have all powers, privileges, and immunities granted in Chapter
5. Funds held by an association as fiduciary under this subsection may be
commingled and consolidated for appropJiate purposes of investment,
provided that records reflecting the separate interest of each beneficiary
shall be maintained by the fiduciary, unless that responsibility is lawfully
assumed by another appropriate party. Trust funds available for investment shall be invested at the time and in the manner specified by the
agreement, instrument, or order creating or defining the fiduciary estate,
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but may be invested in savings accounts of the associations, unless the
instrument, agreement, or order prohibits such investment;
(p) subject to the provisions of the Consumer Funds Transfer Facilities
Act, Sections 7-16-2, 7-16-3, 7-16-9, and 7-16-10, to engage in financial
transactions effected by electronic means;
(q) to maintain and let safes, boxes, or other receptacles or premises for
the safekeeping of personal property upon such terms and conditions as
may be agreed upon;
(r) to offer money orders, travel checks, and similar instruments for its
own account or as agent for any organization empowered to sell such
instruments through agents within this state;
(s) to act as agent or escrowee for others;
(t) to declare and pay dividends on capital stock in cash or property out
of the unreserved and unrestricted earned surplus of the association, or in
its own shares, from time to time, except when there is a deficiency in the
reserves or net worth of the association under rules issued by the
commissioner under Section 7-7-20, and except when the association is in
an impaired condition or when the payment thereof would cause the
association to be in an impaired condition. A split-up or division of the
issued shares of capital stock into a greater number of shares without
increasing the stated capital of the association is authorized, and shall not
be construed to be a dividend within the meaning of this section;
(u) to acquire deposits from any individual or entity and pay earnings
thereon, to offer interest bearing or noninterest bearing accounts from
which withdrawals may be made by negotiable or transferable instruments for the purpose of making transfers to third parties, and to lend,
and commit to lend, extend credit, and invest its funds as provided for in
this chapter; and
(v) to engage in other activities, exercise other powers and to enjoy
other rights, privileges, benefits, and immunities authorized by rules of
the commissioner and, particularly, under the authority given to the
commissioner in Subsection 7-1-301(3), which authority shall be exercised.
to prevent competitive disparities between associations chartered in this
state and federal associations.
History: C. 1953, 7-7-21, enacted by L.
1981,ch. 16,§ 7;1983,ch.8,§
75; 1985,ch.
244, § 14; 1987, ch. 220, § 4; 1989, ch. 267,
§ 33; 1991, ch. 261, § 1; 1994, ch. 200, § 51.
Amendment Notes. - The 1991 amendment, effective April 29, 1991, deleted the former fifth sentence of Subsection (2)(o), which
provided: "An association conducting a general
trust business under this subsection is considered a bank for purposes of Sections 22-4-1
through 22-4-12."
The 1994 amendment, effective June 1, 1994,
rewrote Subsection (2)(g), which read "to obtain

and maintain insurance of its deposits by the
Federal Savings and Loan Insurance Corporation, any agency of this state, or other federal
agency established for the purpose of insuring
deposits in associations, or with any other insurer approved by the commissioner," and substituted "1986" for "1954" in Subsection (2)(n).
Federal Law. - Subsection 306(g) of the
National Housing Act of 1934, cited in Subsection (2)(d), is 12 U.S.C. § 1721(g).
Section 401 of the Internal Revenue Code,
cited in Subsection (2)(n), is 26 U.S.C. § 401.

COLLATERAL REFERENCES
Utah Law Review. - Recent Developments
in Utah Law - Legislative Enactments Corporations, 1988 Utah L. Rev. 265.

Am. Jur. 2d. - 13 Am. Jur. 2d Building and
Loan Associations §§ 23, 42 et seq.
C.J.S. - 12 C.J.S. Building and Loan Asso-
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Key Numbers. - Building and Loan Associations <S=>24 et seq.

ciations, Savings and Loan Associations, and
Credit Unions §§ 33, 66 et seq.

7-7-22.

7-7-22

Savings accounts - Liabilities - Opening - Relationship
between
association
and account
holder - Earnings - Preferences - Types of
accounts.

The savings liability of an association is not limited, but shall consist only of
the aggregate amount of its savings accounts, plus earnings credited to those
accounts, less redemption and withdrawal payments. Except as limited by the
board of directors from time to time, an account holder may make additions to
his savings accounts in such amounts and at such times as he may elect.
Savings accounts may be opened for cash or property in which the association
is authorized to invest, and, in the absence of fraud in a transaction, the value
of the property taken in payment therefor as determined by the board of
directors shall be conclusive. The relationship between an association and its
account holders is that of debtor and creditor. Except as may be provided in the
rules of the commissioner governing conversions to capital stock associations,
no member of a mutual association shall be responsible for any losses which its
savings liability is not sufficient to satisfy, and no savings account shall be
subject to assessment, nor shall the holder thereof be liable for any unpaid
installments on his account. Earnings on savings accounts shall be fixed or
otherwise declared in accordance with the provisions of this chapter. Except as
provided in Section 7-7-24, no association shall prefer one of its savings
accounts in an account classification over any other savings account in the
same classification as to the right to participate in earnings. No preference
between savings account members in a mutual association shall be created
with respect to the distribution of assets upon voluntary or involuntary
liquidation, dissolution, or winding up of such association. An association may
issue, sell, negotiate, and advertise for issuance or sale, any type of savings
account not prohibited by or inconsistent with the provisions of this chapter or
other applicable law.
History: C. 1953, 7-7-22, enacted by L.
1981, ch. 16, § 7.

Cross-References. - Multiple party accounts, §§ 75-6-101 to 75-6-115.

NOTES TO DECISIONS
488, 155 P.2d 177 (1945) (all decided under
prior law).

ANALYSIS

Defrauded certificate holders.
-Remedy.
Joint ownership.
-Evidence.

Joint ownership.

Defrauded certificate holders.
-Remedy.
Equity could restore defrauded certificate
holders to their former status as certificate
holders. Nunnelly v. First Fed. Bldg. & Loan
Ass'n, 107 Utah 347, 154 P.2d 620 (1944),
rehearing denied, 107 Utah 379, 159 P.2d 141
(1945); Goodliffe v. Colonial Corp., 107 Utah

-Evidence.
Administrator of estate could not have introduced evidence to alter apparent contractual
relationship in connection with joint accounts
in which decedent was joint tenant because
account was opened after the enactment of
former statute and party claiming interest in
account was precluded by statute from offering
any evidence tending to show that the joint
tenants intended different result from that
stated therein; but even if contract between
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equitable rules that the contract should have
been reformed or was not enforceable because
of fraud, mistake, incapacity, or other infirmity.
Continental Bank & Trust Co. v. Kimball, 21
Utah 2d 152, 442 P.2d 472 (1968).

parties made before effective date of former
statute ostensibly created joint tenancy relationship with full right of survivorship, presumption arose that such was the case unless
and until some interested party showed under

COLLATERAL REFERENCES

C.J.S. - 12 C.J.S. Building and Loan Associations, Savings and Loan Associations, and
Credit Unions §§ 74, 75.

7-7-23.

Savings accounts
posits.

Key Numbers. - Building and Loan Associations <S=>24.

as legal investments

and as de-

(1) (a) Personal representatives, administrators, executors, custodians,
conservators, guardians, trustees, and other fiduciaries of every kind and
nature, insurance companies, business and manufacturing companies,
banks, trust companies, credit unions, and other similar types of financial
organizations, charitable, educational, eleemosynary and public corporations, funds and organizations, may invest funds held by them, without
any order of any court, in:
(i) savings accounts of insured associations that are under state
supervision; and
(ii) in accounts of federal associations organized under the laws of
the United States and under federal supervision.
(b) (i) These investments shall be considered legal investments for
these funds.
(ii) With respect to investments by custodians, associations and
federal associations are considered "banks" within the meaning of
that term as used in Title 75, Chapter 5a, Uniform Transfers to
Minors Act.
(2) The savings accounts and other accounts made legal investments by this
section:
(a) are acceptable for deposits of securities when deposit of securities is
required by Utah law or other legal mandate for any purpose; and
(b) in the amount of the bond, are acceptable for security without other
security when security with a bond is required by Utah law or other legal
mandate.
(3) The provisions of this section supplement:
(a) any other laws relating to and declaring what are legal investments
for the persons, fiduciaries, corporations, and organizations' funds referred
to in this section; and
(b) the laws relating to the deposit of securities and the making and
filing of bonds for any purpose.
History: C. 1953, 7-7-23, enacted by L.
1981, ch. 16, § 7; 1992, ch. 285, § 1.
Amendment Notes. - The 1992 amendment, effective April 27, 1992, added the internal subsection designations, deleted "the state
and any department
or instrumentality
thereof, municipalities and other public corporations and bodies, and public officials" before

"may invest" in the introductory paragraph of
Subsection (l)(a); substituted the present reference in Subsection (l)(b)(ii) for "the Uniform
Gifts to Minors Act, Sections 75-5-601 through
75-5-609"; rewrote Subsection (2); deleted "municipalities, bodies, and officials" after "funds"
in Subsection (3)(a); and made stylistic changes
throughout the section.
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7-7-24. Earnings on savings accounts.
An association may pay earnings on its savings accounts from sources
available for payment of earnings at such rate and for such times as shall be
determined by resolution of its board of directors. All savings account holders
shall participate equally in earnings pro rata to the withdrawal value of their
respective accounts, except that an association may classify its savings
accounts according to the character, amount, duration, regularity of additions
thereto, or, if the association is operating in more than one state, the state in
which the account is located. An association may pay different earnings
according to those classifications. An association may agree in advance to pay
an additional or different rate of earnings on all savings accounts in the same
account classification, and shall regulate those earnings in such manner that
each savings account in the same classification shall receive the same ratable
portion of the additional earnings. Except for accounts which shall be classified
according to a specified contractual time or notice period, earnings shall be
declared on the withdrawal value of each savings account at the beginning of
the accounting period, plus additions thereto made during the period (less
amounts previously withdrawn and noticed for withdrawal, which for earnings
purposes shall be deducted from the latest previous additions thereto) computed at the declared rate for the time the funds have been invested,
determined as next provided. The date of investment shall be the date of actual
receipt by the association of an account or an addition to an account, except
that if the board of directors shall so determine, accounts in one or more
classifications or additions thereto received by the association on or before a
date not later than the 20th day of the month (unless the day determined is not
a business day, in which case it shall be the next succeeding business day) shall
receive earnings as if invested on the first day of the month in which the
payments were received. If the board shall make this determination, it also
shall determine that payments received after the determination date shall
either (1) receive earnings as if invested on the first day of the next succeeding
month or (2) receive earnings from the date of actual receipt by the association.
The board of directors, by resolution, may determine that earnings may not be
paid on designated savings accounts (1) from which withdrawals may be made
on demand or by negotiable and transferable order or authorization, or (2)
which have a withdrawal value of a specified amount, or (3) which are intended
to be closed within a specified period less than 24 months from the date on
which the savings account is opened, or (4) which are established for the
purpose of accumulating funds to pay taxes or insurance premiums, or both, in
connection with a loan, to the extent permitted by the provisions of the Interest
on Mortgage Loan Reserve Accounts Act, Sections 7-1 7-1 through 7-1 7-10. The
directors shall determine by resolution the method of calculating the amount
of any earnings on any savings account classification as herein provided, and
the time or times when earnings are to be declared, paid, or credited.
History: C. 1953, 7-7-24, enacted
1981, ch. 16, § 7; 1983, ch. 8, § 76.

by L.
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COLLATERAL REFERENCES

Am. Jur. 2d. - 13 Am. Jur. 2d Building and
Loan Associations, § 19.
C.J.S. - 12 C.J.S. Building and Loan Asso-

7-7-25.

ciations, Savings and Loan Associations, and
Credit Unions § 74.

Withdrawal or transfer of savings accounts.

Any savings account holder or his authorized representative may at any
time apply for withdrawal or transfer of all or any part of his savings accounts.
Such an application may be in the form of orders or authorizations, and may
be given electronically or by card, device, or otherwise, and in the case of a
designated class or classes of accounts, such an order or authorization may be
negotiable, or transferable, or both negotiable and transferable. Every application shall request withdrawal of a specified amount. In circumstances where
emergency conditions do not permit an association to pay in full every
application for withdrawal as received, the commissioner may authorize a
rotation system for payment of withdrawals under rules governing such a
system. Subject to the provisions of Subsection 7-7-21(2)(k), but notwithstanding any other rule or provision of law to the contrary, an association may
postpone payment of all or part of the value of any savings account pursuant
to a withdrawal application of whatever kind until 14 days following the
receipt of the application by the association. This right to postpone payment
may not be waived by an association, except by actual payment prior to the
expiration of the 14-day period. In the event an association exercises its right
to postpone payment under this section with respect to a transaction account
item, it shall return the withdrawal application or a copy of it to the person
seeking withdrawal with a notice of its election to exercise that right and shall
notify the commissioner of the postponement. The return and notification shall
be accomplished before the close of business on the day of receipt of the
withdrawal application if the item is presented directly or before the association's midnight deadline if presented through a collecting bank. In no event
may an association voluntarily or involuntarily delay or postpone the whole or
partial payment of the value of any savings account under a written withdrawal application by a savings account holder for a period exceeding 14 days
following the receipt of the application without first securing written permission from the Federal Deposit Insurance Corporation or successor federal
deposit insurer of the association. The commissioner may prescribe, by rules
consistent with federal laws and regulations governing the same subject for
federally chartered associations, the maximum penalty that may be applied by
an association for premature withdrawal from a savings account, and the
conditions under which the penalty may be applied.
History: C. 1953, 7-7-25, enacted by L.
1981,ch. 16,§ 7; 1983,ch. 8, § 77; 1994,ch.
200, § 52.
Amendment Notes. - The 1994 amendment, effective June 1, 1994, added "from the
Federal Deposit Insurance Corporation or successor federal deposit insurer of the association" at the end of the second-to-last sentence;
deleted a following sentence that read "In the

case of an association the accounts of which are
not insured by the federal savings and loan
insurance corporation, permission shall be obtained from the commissioner, or in the case of
an association the accounts of which are insured by the federal savings and loan insurance
corporation, from the corporation"; and made
sty Iis tic changes.
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NOTES TO DECISIONS
Part payment as discharge.
Evidence that holder of building and loan
association stock certificate was informed that
the certificate was not due and payable because
there were certain withdrawals ahead ofit, and
that defendant had decided to pay off certain
creditor obligations before disbursing funds on

stock withdrawals, was not evidence of a dispute as to whether certificate was due and
payable so as to furnish a sufficient consideration to support part payment as a discharge of
the certificate. Ralph A. Badger & Co. v. Fidelity Bldg. & LoanAss'n, 94 Utah 97, 75 P.2d 669
(1938) (decided under prior law).

COLLATERAL REFERENCES
Am. Jur. 2d. - 13 Am. Jur. 2d Building and
Loan Associations §§ 30 to 36.
C.J.S. - 12 C.J.S. Building and Loan Associations, Savings and Loan Associations, and

7-7-26.

Redemption

Credit Unions §§ 47 to 56.
Key Numbers. - Building and Loan Associations <;;=>14.

of savings accounts.

At any time funds are on hand for the purpose the association may redeem
by lot or otherwise, as the board of directors may determine, all or any part of
any of its savings accounts on an earnings date by giving 30 days' notice by
registered or certified mail addressed to each affected account holder at his last
address as recorded on the books of the association. No association shall
redeem any of its savings accounts when the association is in an impaired
condition or when it has applications for withdrawal which have been on file
more than 14 days and have not been paid. The redemption price of savings
accounts redeemed shall be the full value of the account redeemed, as
determined by the board of directors, but in no event shall the redemption
price be less than the withdrawal value. If the notice of redemption has been
duly given and if on or before the redemption date the funds necessary for
redemption have been set aside so as to be and continue to be available for
redemption, earnings upon the accounts called for redemption shall cease to
accrue from and after the earnings date specified as the redemption date, and
all rights with respect to these accounts shall forthwith, after the redemption
date, terminate, excepting only any right of the account holder of record to
receive the redemption price without interest. All savings account books or
certificates evidencing former savings accounts which have been validly called
for redemption must be tendered for payment within 7 years from the date of
redemption designated in the redemption notice, otherwise they shall be
cancelled and the funds set aside for those accounts presumed abandoned, and
they shall be disposed of in accordance with the provisions of the Uniform
Disposition of Unclaimed Property Act, Sections 78-44-1 through 78-44-29.
History: C. 1953, 7-7-26, enacted by L.
1981, ch. 16, § 7; 1983, ch. 8, § 78.
Compiler's Notes. -The Uniform Disposition of Unclaimed Property Act, §§ 78-44-1 to

7-7-27.

Liquidity

78-44-29, cited at the end of this section, was
repealed by Laws 1983, ch. 164, § 1, which also
enacted the Uniform Unclaimed Property Act,
§§ 78-44-1 to 78-44-40.

prerequisite

for loans and investments.

No association shall invest in any security, other than in liquid assets, or in
any loan at any time when its liquid assets are less than 4% of its savings
liability unless the commissioner has issued written approval.
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History: C. 1953, 7-7-27, enacted
1981, ch. 16, § 7.

7-7-28.

Investments

by L.

by associations.

Associations may invest, without limit, in the following stocks, obligations
and instruments, or in participations in them:
(1) obligations of, or obligations which are fully guaranteed as to
principal and interest by, the United States or this state or any of its
political subdivisions;
(2) stock or obligations of any federal home loan bank or banks;
(3) stock or obligations of any international home loan bank or similar
agency which may be incorporated by authority of an act of Congress;
(4) stock or obligations of the Federal Deposit Insurance Corporation or
successor federal deposit insurance agency;
(5) stock, obligations, or other instruments of, or issued by, or fully
guaranteed as to principal and interest by, the Federal National Mortgage
Association, Student Loan Marketing Association, Government National
Mortgage Association, Federal Home Loan Mortgage Corporation, or any
other agency or instrumentality of the United States, and an association
may issue and sell securities which are guaranteed under Subsection
306(g) of the National Housing Act;
(6) mortgages, obligations, or other securities which are or ever have
been sold by the Federal Home Loan Mortgage Corporation under Sections
305 or 306 of the Federal Home Loan Mortgage Corporation Act;
(7) obligations of, or guaranteed as to principal and interest by, the
Dominion of Canada or any of its provinces if the principal and interest of
these obligations are payable in United States funds;
(8) obligations issued or guaranteed by the International Bank for
Reconstruction and Development, or by the Inter-American Development
Bank;
(9) stock issued by a corporation authorized to be created under Title IX
of the Housing and Urban Development Act of 1968 and investments in
any partnership, limited partnership, or joint venture formed pursuant to
Section 907(a) or 907(c) of that act;
(10) stock or obligations of any state housing corporation;
(11) shares or certificates in any open-end management investment
company registered with the Securities and Exchange Commission under
the Investment Company Act of 1940, the portfolio of which is restricted by
law or agreement to investments in which associations are permitted to
invest directly without limitation;
(12) demand, time, or savings deposits, certificates, shares, or accounts,
or other obligations of any financial institution the deposits of which are
insured by a federal agency or instrumentality;
(13) bankers' acceptances and commercial paper which are eligible for
purchase by federal reserve banks;
(14) commercial paper and corporate debt securities rated in the top
four ratings of a nationally recognized rating service;
(15) financial futures and options;
(16) share capital and capital reserve of the Inter-American Savings
and Loan Bank, but the aggregate investment may not exceed, for any
association, 2% of its assets;
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(17) stock, obligations, or other securities of any small business investment company formed pursuant to Section 301(d) of the Small Business
Investment Act of 1958, for the purpose of aiding members of the Federal
Home Loan Bank System, but the aggregate investment may not exceed,
for any association, 2% of its assets; and
(18) other investments approved by the commissioner.
History: C. 1953, 7-7-28, enacted by L.
1981,ch.16,§
7;1983,ch.8,§
79;1991,ch.
133,§ 16; 1994,ch.200, § 53.
Amendment Notes. - The 1991 amendment, effective July 1, 1991, added the phrase
beginning "rated in the top four" at the end of
Subsection (14).
The 1994 amendment, effective June 1, 1994,
in Subsection (4), substituted "Federal Deposit
Insurance Corporation" for "Federal Savings
and Loan Insurance Corporation" and added
the following phrase.
Federal Law. - The federal acts cited in
this section are compiled in the U.S. Code as
follows:
Section 306(g) of the National Housing Act,

7-7-29.

cited in Subsection (5), is 12 U.S.C. § 1721(g).
Sections 305 and 306 of the Federal Home
Loan Mortgage Corporation Act, cited in Subsection (6), are 12 U.S.C. §§ 1454 and 1455,
respectively.
Title IX of the federal Housing and Urban
Development Act of 1968, cited in Subsection
(9), is 42 U.S.C. §§ 3931 to 3941. Section 907 of
that act, also cited in Subsection (9), are 42
U.S.C. § 3937(a) and (c), respectively.
The federal Investment Company Act of
1940, cited in Subsection (11), is 15 U.S.C.
§ 80a-1 et seq.
Section 301(d) of the federal Small Business
Investment Act of 1958, cited in Subsection
(17), is 15 U.S.C. § 681(d).

Investment in service organizations, business development credit corporations and service corporations.

An association may invest in capital stock, obligations, or other securities of
service organizations, and of business development credit corporations incorporated in this state, provided that the aggregate of those investments shall
not exceed 10% of its assets; in capital stock, obligations, or other securities of
any service corporation, provided that the aggregate of those investments shall
not exceed 10% of its assets. The commissioner may, by regulation, allow
investments in excess of those permitted by this section, if he finds that such
investments promote the viability and stability of the associations of this state.
History: C. 1953, 7-7-29, enacted by L.
1981, ch. 16, § 7; 1983, ch. 8, § 80.

7-7-30.

Investment in property used in conduct of business - Investment in manner not prohibited by
law.

(1) An association may invest in such real property or interest therein as the
directors may deem necessary or convenient for the conduct of the business of
the association, which for the purposes of this chapter may include the stock of
a wholly owned subsidiary corporation having as its exclusive activity the
ownership and management of such property or interests, but the amount so
invested shall not exceed 10% of the assets of the association, except that the
commissioner may authorize a greater amount to be so invested if he finds that
the investments promote the viability and stability of the associations of this
state. An association may invest a reasonable amount in property such as
furniture, fixtures, and equipment for use in carrying on its own business.
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(2) Every association may invest its assets in a manner not expressly
prohibited by law if the investments are made in the exercise of the judgment
and care under the circumstances then prevailing which men of prudence,
discretion, and intelligence exercise in the management of their own affairs not
in regard to speculation but in regard to the permanent disposition of their
funds, considering the probable income as well as the probable safety of their
capital. The aggregate of investments held under this subsection and not
permitted by any other section of this chapter may not exceed 5% of the assets
of the association.
History: C. 1953, 7-7-30, enacted
1981,ch. 16,§7;1983,ch.8,§
81.

by L.

COLLATERAL REFERENCES

Am. Jur. 2d. - 13 Am. Jur. 2d Building and
Loan Associations § 45.
C.J.S. - 12 C.J.S. Building and Loan Associations, Savings and Loan Associations, and
Credit Unions § 69.

7-7-31.

Key Numbers. - Building and Loan Associations e=, 24.

Investment in real estate for sale or income production - Purchase of real estate securing loan.

An association may invest an amount not exceeding the lesser of (1) the
equity capital or (2) 10% of its assets in real estate or in partnership, joint
venture, or participation interests in real estate for the purpose of producing
income or for inventory and sale or for improvement including the erection of
buildings on the real estate, for sale or rental purposes, and may hold, sell,
lease, operate, and otherwise exercise the rights of an owner of any such
property. Notwithstanding any other provision of this section, an association
may purchase, without limitation as a percentage of assets, at any sale, public
or private, any real property upon which it has a mortgage, judgment, lien or
other claim, and lease, sell, convey, exchange, or mortgage that property or
hold it as an investment. The commissioner may, by rule, allow investments in
excess of those permitted under this section, if he finds that the investments
are necessary to promote the viability and stability of the associations of this
state.
History: C. 1953, 7-7-31, enacted by L.
1981,ch. 16,§ 7; 1994,ch.200,§
54.
Amendment Notes. - The 1994 amend-

ment, effective June 1, 1994, substituted "equity capital" for "sum of the reserves and undivided profits" near the beginning of the section.

COLLATERAL REFERENCES

Am. Jur. 2d. - 13 Am. Jur. 2d Building and
Loan Associations § 45.
C.J.S. - 12 C.J.S. Building and Loan Associations, Savings and Loan Associations, and
Credit Unions § 69.

Key Numbers. - Building and Loan Associations e=, 24.
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7-7-32. .Agreements committing assets to lines of credit Stock ownership or affiliation with credit card
companies.
An association may, subject to Section 7-7-33, commit its assets to lines of
credit under credit agreements and credit card agreements with its credit card
holders and with other credit card issuers, and pay and agree to pay
obligations incurred in connection with those agreements, and become a
member or stockholder of, or become otherwise affiliated with, any credit card
corporation, association, or other issuer. The commissioner may, by rule, limit
the percentage of assets that may be invested in such lines of credit, but the
limitation shall not be more restrictive than that of the Office of Thrift
Supervision or successor federal agency for federally chartered associations.
History: C. 1953, 7-7-32, enacted by L.
1981, ch. 16, § 7; 1994, ch. 200, § 55.
Amendment Notes. - The 1994 amendment, effective June 1, 1994, substituted "Sec-

7-7-33.

tion 7-7-33" for "Subsection 7-7-33(2)" and "Office of Thrift Supervision or successor federal
agency" for "federal home loan bank board."

Investments in loans - Payments to protect real
estate loans - Requiring borrower to pay taxes,
insurance and other charges on real estate in
advance.

(1) An association may invest in or otherwise acquire loans and interests in
loans, secured or unsecured, of any type, amount, and for any purpose,
including, but not limited to:
(a) loans evidenced by a participation certificate, mortgage-backed bond
or note, or mortgage pass-through certificate;
(b) personal loans evidenced by promissory notes;
(c) loans containing variable, renegotiable, graduated payment, shared
appreciation, or other alternative payment features or any combinations
of those features;
(d) loans secured by the pledge of policies of life insurance;
(e) loans which are callable upon transfer of the security therefor;
(f) loans to financial institutions, brokers and dealers, secured by loans,
obligations or investments in which the association could invest directly or
unsecured loans to subsidiary corporations whether or not those corporations are controlled by the association;
(g) loans for the payment of expenses of college or applied technology
education;
(h) loans on the security of its savings accounts and loans specifically
related to negotiable order-of-withdrawal accounts;
(i) loans secured by deeds of trust, mortgages or real estate contracts on
interests in real property whether for the acquisition or improvement of
homes or of real property or for other purposes, subject only to the
conditions specified in Subsections (2) and (3); and
(j) commercial loans to partnerships, corporations, or trusts which are
operated for profit.
(2) No association shall make a loan to one person if the sum of (a) the
amount of the loan and (b) the total balance of all outstanding loans owed to
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the association and its service corporation subsidiaries by that parson exceeds
an amount equal to 15% of the association's equity capital.
(3) No association shall make any loan authorized by this section unless it
first has determined that the type, amount, purpose, and repayment provisions
of the loan in relation to the borrower's resources and credit standing support
the reasonable belief that the loan will be financially sound and will be repaid
according to its terms, and that the loan is not otherwise unlawful.
(4) (a) An association may pay taxes, assessments, ground rents, insurance
premiums, and other similar charges for the protection of its real estate
loans.
(b) All such payments shall be added to the unpaid balance of the loan
and shall be equally secured by the first lien on the property as the original
amounts advanced.
(c) An association may require life insurance to be assigned as additional collateral upon any real estate loan, and if it does so require, the
association shall obtain a first lien upon the policy and may advance
premiums thereon, and the premium advances shall be added to the
unpaid balance of the loan and shall be equally secured by the first lien on
the property as the original amount advanced.
(5) (a) An association may require, subject to the provisions of the Interest
on Mortgage Loan Reserve Accounts Act, Sections 7-17-1 through 7-17-10,
that a borrower pay monthly in advance, in addition to interest or interest
and principal payments, the equivalent of 1/12 of the estimated annual
taxes, assessments, insurance premiums, ground rents, and other charges
upon the real estate securing a loan, or any of those charges, so as to
enable the association to pay the charges as they become due from the
funds so received.
(b) The amount of the monthly payments may be increased or decreased
to provide reasonably for the payment of the estimated annual taxes,
assessments, insurance premiums, and other charges.
(c) If the association advances its own funds for the purposes stated,
that amount shall be secured by the association's mortgage or trust deed,
if any, with the same priority as the original amount advanced under the
mortgage or trust deed.
History: C. 1953, 7-7-23, enacted by L.
1981,ch. 16,§ 7;1983,ch.8,§
82;1992,ch.
53, § 1; 1994, ch. 200, § 56.
Amendment Notes. - The 1992 amendment, effective July 1, 1992, substituted "applied technology" for "vocational" in Subsection
(l)(g); subdivided Subsections (5) and (6); and
made stylistic changes in Subsections (2) and
(6).

The 1994 amendment, effective June l, 1994,
substituted the Subsection (l)(j) designation
for "(2) Notwithstanding Subsection (1), no association shall make" and deleted, from the end
of Subsection (l)(j), "which loans are not secured by real estate, until such time as those

loans are legally permitted to be made by
federally chartered associations the home offices of which are located in this state"; redesignated former Subsections (3) through (6) as
Subsections (2) through (5); in Subsection (2),
substituted "subsidiaries" for "affiliates," "15%"
for "10%," and "equity capital" for "savings
liability except that any such loan may be made
if the sum of (a) and (b) does not exceed
$275,000, and, beginning January 1, 1984, and
annually thereafter, such amount adjusted by
the dollar amount that reflects the percentage
increase in the Consumer Price Index during
the previous 12 months as shown in the November to November index."
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COLLATERAL REFERENCES

Am. Jur. 2d. - 13 Am. Jur. 2d Building and
Loan Associations § 51 et seq.
C.J.S. - 12A C.J.S. Building and Loan Associations, Savings and Loan Associations, and
Credit Unions § 80 et seq.
A.L.R. - Financing agency's liability to purchaser of new home or structure for conse-

quences of construction defects, 39 A.L.R.3d
247.
Financing agency's liability to purchaser of
new home or structure for consequences of
construction defects, 20 A.L.R.5th 499.
Key Numbers. - Building and Loan Associations <S=>25 et seq.

7-7-34. Charging borrower for expenses
real estate loan.

and services for

Subject to the provisions of Title 70C, Utah Consumer Credit Code, an
association may require borrowers to pay all reasonable expenses incurred in
connection with the making, closing, disbursing, extending, readjusting, or
renewing of real estate loans. Without limiting the generality of the foregoing
provisions in this section, these expenses may include appraisal, attorney,
abstract, recording, and registration fees, title examination, title insurance,
loan insurance, credit report, survey, drawing of papers, escrow services, loan
closing costs, and taxes or charges imposed upon or in connection with the
making or recording of any loan. Subject to the provisions of Title 70C, Utah
Consumer Credit Code, and of applicable federal law, an association may also
require borrowers to pay the cost of all other necessary and incidental services
rendered by the association or by others in connection with real estate and
other loans in such reasonable amounts as may be fixed by the board of
directors. Without limiting the generality of the foregoing provisions in this
section, these costs may include the costs of services of inspectors, assayers,
engineers, and architects. These initial charges shall be approved annually by
the board of directors and may be collected by the association from the
borrower and paid to any person or persons, including any director, officer, or
employee of the association rendering the services, or paid directly by the
borrower. Nothing in this section shall limit the right of an association to
charge discount points or similar fees for the extension of credit.
History: C. 1953, 7-7-34, enacted by L.
1981, ch. 16, § 7; 1992, ch. 30, § 7; 1994, ch.
200, § 57.
Amendment Notes. - The 1992 amendment, effective April 27, 1992, substituted
"Title 70C, Utah Consumer Credit Code" for

"Title 70B" in the first and third sentences.
The 1994 amendment, effective June 1, 1994,
inserted "shall be approved annually by the
board of directors and" in the fifth sentence and
made a stylistic change.

7-7-35. Sale of real estate securities - Dealing with buyer
- Liability of original borrower.
In the case of an investment made by an association in a real estate loan, in
the event the ownership of the real estate security or any part thereof becomes
vested in a person other than the party or parties originally executing the
security instruments, and providing there is no agreement in writing to the
contrary, an association may, without notice to the party or parties, deal with
the successor or successors in interest with reference to the mortgage or trust
deed and the debt secured by it in the same manner as with the party or
parties. The association may forbear to sue or may extend time for payment of
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or otherwise modify the terms of the debt secured by that real estate, without
discharging or in any way affecting the original liability of the party or parties.
History: C. 1953, 7-7-35, enacted
1981, ch. 16, § 7.

by L.

COLLATERAL REFERENCES
Am. Jur. 2d. - 13 Am. Jur. 2d Building and
Loan Associations §§ 69, 70.
C.J.S. - 12A C.J.S. Building and Loan Associations, Savings and Loan Associations, and
Credit Unions § 103.

7-7-36.

Actions necessary
vestments.

Key Numbers. - Building and Loan Associations <&=>38(5).

to avoid loss on loans and in-

Nothing in this code shall be construed as denying to an association the right
to invest its funds, operate a business, manage or deal in property, or take any
other action reasonably necessary over whatever period of time may reasonably be necessary to avoid loss on a loan or investment made or an obligation
created in good faith.
History: C. 1953, 7-7-36, enacted
1981, ch. 16, § 7.
.

7-7-37.

by L.

Repealed.

Repeals. - Laws 1983, ch. 8, § 127 repeals
§ 7-7-37, as enacted by Laws 1981, ch. 16, § 7,
relating to branch offices and agencies. For

7-7-38.

present comparable provisions, see §§ 7-1-708
to 7-1-712.

Reports and examinations
records.

required

- Access to

Every association shall file such reports and be subject to such examinations
as may be required by the commissioner under the provisions of Title 7,
Chapter 1, Article 3. In lieu of any examination required under that article, the
commissioner may accept any examination made by the Office of Thrift
Supervision, the Federal Deposit Insurance Corporation, or their successor
federal agencies, or an association's supervisory authority of another state.
The commissioner, the supervisor, or their examiners or auditors shall have
free access to all books and papers of an association, savings and loan holding
company or any subsidiary thereof, the principal office of which is located in
this state.
History: C. 1953, 7-7-38, enacted by L.
1981,ch. 16,§ 7;1983,ch.8,§
83;1994,ch.
200, § 58.
Amendment Notes. - The 1994 amendment, effective June 1, 1994, in the second
sentence, substituted "the Office of Thrift Su-

pervision" for "a federal home loan bank, the
federal home loan bank board," substituted
"Federal Deposit Insurance Corporation" for
"Federal Savings and Loan Insurance Corporation," and inserted "or their successor federal
agencies."
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COLLATERAL REFERENCES
Am. Jur. 2d. - 13 Am. Jur. 2d Building and
Loan Associations § 11.
C.J.S. - 12 C.J.S. Building and Loan Associations, Savings and Loan Associations, and
Credit Unions § 5.

7-7-39.

Key Numbers. - Building and Loan Associations ~ 2.1.

Repealed.

Repeals. - Laws 1984 (2nd S.S.), ch. 5, § 28
repeals§ 7-7-39, as amended by Laws 1984, ch.
66, § 15, relating to foreign associations.

7-7-40.

Federal associations.

Federal associations, the home offices of which are located in this state,
incorporated under the laws of the United States, as now or hereafter
amended, are not foreign corporations or foreign associations. Unless federal
laws or regulations provide otherwise, these federal associations and their
members or stockholders shall possess all of the rights, powers, privileges,
benefits, immunities and exemptions that are now provided or that hereafter
may be provided by the laws of this state for associations organized under the
laws of this state and for their members or stockholders. This provision is
additional and supplemental to any provision which by specific reference is
applicable to federal associations and their members or stockholders.
History: C. 1953, 7-7-40, enacted by L.
1981, ch. 16, § 7.
COLLATERAL REFERENCES

Am. Jur. 2d. - 13 Am. Jur. 2d Building and
Loan Associations §§ 10, 42.
C.J.S. - 12 C.J.S. Building and Loan Associations, Savings and Loan Associations, and
Credit Unions §§ 3, 4, 71; 12A C.J.S. Building

and Loan Associations, Savings and Loan Associations, and Credit Unions §§ 80, 81.
Key Numbers. - Building and Loan Associations ~ 1.

7-7-41. Additional powers of associations
federal home loan bank system.

belonging

to

(1) Notwithstanding any provision of law to the contrary, any association
organized under the laws of this state that is a member of the federal home
loan bank system and whose accounts are insured by the federal government
or an instrumentality of the federal government shall have, in addition to all
rights, powers, privileges, benefits, and immunities expressly granted under
this title, all additional rights, powers, privileges, benefits, and immunities
possessed, as of May 1, 1989, by federal associations the home offices of which
are located in this state.
(2) Notwithstanding any other provision oflaw to the contrary, the commissioner may make reasonable rules authorizing an association to exercise any of
the powers or enjoy any privileges, benefits, or immunities conferred at the
time of the adoption of the rules upon federal associations, the home offices of
which are located in this state, or may modify or reduce reserve or other
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requirements of an association insured by the Federal Deposit Insurance
Corporation or successor federal deposit insurance agency, if the commissioner
finds that the rule:
(a) serves the convenience and advantage of depositors and borrowers;
and
(b) maintains the fairness of competition and parity between state
chartered associations and federally chartered associations.
(3) It is the intent and desire of the Legislature, in allowing the acquisition
of additional rights, powers, privileges, benefits, and immunities by the
associations of this state, to avoid competitive inequalities between federal
associations and associations organized under the laws of this state. This
section shall be broadly construed in order to give effect to this intent.
History: C. 1953, 7-7-41, enacted by L.
1983,ch.8,§
84;1986,ch. 1,§ 14;1989,ch.
267, § 34; 1994, ch. 200, § 59.
Repeals and Reenactments.
- Laws
1983, ch. 8, § 84 repeals former § 7-7-41, as
enacted by Laws 1981, ch. 16, § 7, relating to
the same subject matter, and enacts the
present section.

Amendment Notes. - The 1994 amendment, effective June 1, 1994, in Subsection (2),
substituted "Federal Deposit Insurance Corporation" for "Federal Savings and Loan Insurance Corporation," inserted "or successor federal deposit insurance agency," and made
stylistic changes.

NOTES TO DECISIONS
Constitutionality.
This section is constitutionally defective insofar as it purports to supersede the due-onsale provisions of Title 57, Chapter 15, by

effecting a prospective adoption of federal law.
Utah League oflnsured Sav. Ass'ns v. Utah, 555
F. Supp. 664 (D. Utah 1983).

COLLATERAL REFERENCES
Am. Jur. 2d. - 13 Am. Jur. 2d Building and
Loan Associations §§ 12, 43.
C.J.S. - 12 C.J.S. Building and Loan Associations, Savings and Loan Associations, and
Credit Unions § 8.

7-7-42.

Key Numbers. - Building and Loan Associations e=, 48.

Members, stockholders or employees not disqualified to take acknowledgments
or proofs.

No public officer qualified to take acknowledgments or proofs of written
instruments shall be disqualified from taking the acknowledgment or proof of
any instrument in writing in which an association is interested by reason of
being a member or stockholder in or being employed by an association so
interested, and acknowledgments and proofs of such instruments heretofore
taken are hereby validated.
History: C. 1953, 7-7-42, enacted
1981, ch. 16, § 7.

7-7-43.

Previously

by L.

incorporated

associations.

(1) The name, rights, powers, privileges, and immunities of every association incorporated in this state before the effective date of this act shall be
governed, controlled, construed, extended, limited, and determined by the
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provisions of this chapter to the same extent and effect as if the association had
been incorporated under this chapter. The articles of incorporation, certificate
of incorporation, or charter, however entitled, bylaws and constitution, or other
rules of every such association made or existing before the effective date of this
act are hereby modified, altered, and amended to conform to the provisions of
this chapter, with or without the issuance or approval by the commissioner of
conformed copies of such documents, and are declared void to the extent that
they are inconsistent with the provisions of this chapter; except, that the
obligations of any such pre-existing association, whether between the association and its members or stockholders, or any of them, or any other person or
persons, and any valid contracts between the members or stockholders of any
such association, or between the association and any other person or persons,
existing at the time this act takes effect, shall not in any way be impaired by
the provisions of this chapter. With these exceptions, every association
incorporated before the effective date of this act shall possess the rights,
powers, privileges, and immunities and shall be subject to the duties, liabilities, disabilities, and restrictions conferred and imposed by this chapter
notwithstanding anything to the contrary in its certificate of authority,
certificate of incorporation, bylaws, constitution, or rules.
(2) All obligations to any association incorporated before the effective date of
this act contracted before the effective date of this act shall be enforceable by
it and in its name, and demands, claims, and rights of action against the
association may be enforced against it as fully and completely as they could
have been enforced in the absence of this chapter.
History: C. 1953, 7-7-43, enacted by L.
1981, ch. 16, § 7.
"Effective date of this act." - The term

7-7-44.

"effective date of this act," throughout this
section, means the effective date of Laws 1981,
Chapter 16, i.e., July 1, 1981.

Chapter controls over inconsistent laws - Laws
on assumption of real estate security interests
not suspended or repealed.

(1) Except as otherwise specified in Subsection (2), if any provisions of this
chapter are inconsistent with the provisions of any other state law affecting
associations existing as of the effective date of this act, the provisions of this
chapter shall control.
(2) Nothing in this chapter may be construed to supersede or repeal, or
interpreted or applied, now or in the past or future, to supersede or repeal Title
57, Chapter 15.
History: C. 1953, 7-7-44, enacted by L.
1983, ch. 8, § 85.
Repeals and Reenactments.
- Laws
1983, ch. 8, § 85 repeals former § 7-7-44, as
enacted by Laws 1981, ch. 16, § 7, providing
that provisions of chapter control over inconsis-

tent laws, and enacts the present section.
"Effective date of this act." - The term
"effective date of this act," in Subsection (1),
means the effective date of Laws 1983, Chapter
8, i.e., March 18, 1983.
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